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PROCEEDI NGS

MR. BARNETT: |If we could go ahead and get started.
Good nmorning. My nane is Mke Barnett. |I'ma staff attorney
here with the Federal Trade Comm ssion, and |I'm joi ned by
Matt hew Bye, also a staff attorney here at the FTC.

| would like to welcone you to this norning's hearing
on cross industry perspectives on patents. This hearing
represents one of several business related hearings dedicated
to various high-tech industries in the fields of
bi ot echnol ogy, pharmaceuticals, software, the Internet, as
wel | as various hardware and sem conductor rel ated
i ndustri es.

This hearing differs from prior business rel ated
hearings in that prior hearings have separately dealt with
issues related to particular industry groups, whereas today's
heari ng conbi nes these industries in an effort to explicitly
determ ne how these industries' intellectual property concerns
differ and how they are alike.

Joining nme today are my coll eagues from vari ous
governnment agencies, and | would like to introduce Jil
Ptacek from United States Departnent of Justice and Magdal en
Greenlief at United States Patent and Trademark O fice.

Gathered with us are representatives from vari ous
conpanies and the | egal community to provide us with their

i nsights and experience in patents, conpetition and
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i nnovation within their business or field and hopefully, in
turn, their industries in general.

In my opinion, |I think this is an inpressive group of
i ndi vidual s who are distinguished in their fields, and I'm
anxi ous to hear their thoughts.

Wth that, | think we should begin. W wll start by
briefly introducing each panelist, and follow ng their
i ntroduction, they will provide a brief explanation of what
their conpanies do or their area of expertise, to provide us
W th sonme perspective toward their relationship in the
i ndustry.

Fol l owi ng these introductions sone of our
partici pants have graciously offered to provide brief
presentations to introduce us to ideas and issues that they
find particularly relevant and inportant to the issues at
hand, at which point then we will begin the noderated
di scussi on portion of the hearing.

To nmy far right we have Leslie J. Hart. Les Hart is
Vice President of Intellectual Property for Harris
Cor poration, an international comrunication equi pnment conpany
with operating divisions serving a variety of communication
mar ket s.

M. Hart has spent 25 years with Harris
Corporation. 20 years were as Vice President, Cenera

Counsel of the sem conductor sector of the business.
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Les?

MR. HART: Yes. A few words on Harris Corporation.
Harris is 106 years old, started out as a printing equipnment
conpany i n C evel and, Chio. Today it's about at $2 billion a year,
annual sales, in conmmnications equi pment ranging from
sophi sticated comruni cati ons equi pnent primarily sold to the
U.S. governnent, particularly the Defense Departnent, to
television transmtter equi pnent.

We're a leading supplier to TV and radio transmtter
corporations in the United States, and the first to introduce
hi gh definition over the transmtters, also m crowave
conmuni cati on equi pnent, teleconmmunications test equi pnment.
So that, generally, is Harris.

Two years ago we were in the sem conductor business
and sold that business in 1999, but prior to that we had been
in the sem conductor business for 30 plus years.

MR. BARNETT: Thank you.

Next we have Richard Stall man. Richard Stallmn is the
founder of GNU Project launched in 1984 to develop the free
operating system GNU. Today, Linux-based variants of the GNU
systemare in w despread use. There are an estimated 20 m 1 1ion
users of GNU/ Li nux systens today.

He is the principal author of the GNU Conpil er
Col l ection, a portable optim zing conmpiler which was designed

to support diverse architectures and nultiple | anguages. The
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conpil er now supports over 30 different architectures and
seven programm ng | anguages.

Ri chard?

MR. STALLMAN: | amnot a lawer. |'ma software
devel oper, at least | was before | becane the | eader of a
political and social nmovenent. |In our novenment, we devel op
free software, free as in freedom which neans that you, the
user, have the freedomto study what the software does,
change it to suit your needs, distribute it to other people
and thus forma comunity where you are allowed to
cooper at e.

You don't have to do these things yourself. If
you' re a business, say, you could hire a skilled person to do
it for you. So, these freedons are vital and inportant and
useful for everyone who uses conputers.

Now, this gives us unfortunate experience with the
pat ent system

MR. BARNETT: Thanks, Richard.

Next we have Nancy Linck. Nancy Linck is Senior Vice
Presi dent and General Counsel for Guliford Pharmaceuticals,
| ncorporated, in Baltinmore, Maryland. Nancy has been wth
Guliford since |late 1998 when she resigned her position as

Solicitor at the United States Patent and Trademark O fice

where she served as Solicitor for four years. Prior to that she

was partner with the law firm of Cushman, Darby & Cushman. She
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has al so taught at both Georgetown Law Center and George
Washi ngton School of Law as an adjunct professor.

Nancy?

MS. LINCK: Thank you. Guliford Pharmaceuticals is a
publicly traded proprietary drug conpany, as you were told,
in Baltimore. It enploys 280 people, approximately. It
changes every day, and we have nore than a hundred U. S.
pat ents.

Guliford at this tinme has one comrercial product
which is used to treat brain cancer, and we have products to
treat Parkinson's disease, diabetic neuropathy, and ovarian
and | ung cancer.

As yet, Guliford is not a profitable conpany.
Therefore, we have a burn rate of approximately, | believe
it's $60 mllion a year, so in order to stay afloat, we
depend very heavily on investnment in our technol ogi es and on
partnering primarily with |larger drug conpanies. Thanks.

MR. BARNETT: Thanks, Nancy.

Now to ny far left we have Dean Al derucci. Dean
Al derucci is the Chief Counsel of Intellectual Property for
Wal ker Di gital Managenment, a business-solution invention and
devel opnent conpany. He directs the creation and patenting
of software products and participates in comrercialization
efforts. He has previous experience as an attorney in an

intellectual property law firmand is a software engi neer.
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Dean?

MR. ALDERUCCI: Good norning. For the past eight
years, Wal ker Digital has invested in patent protection for
those of its inventions that are nore readily copied by
ot hers.

Wal ker Digital certainly owns approxi mately 150
i ssued and 300 pending patents in a variety of fields. W're
wel | known for the invention of business nmethods and systens
w dely associated with priceline.com but our portfolio
covers a w de range of inventions designed to deliver val ue
to custoners and busi nesses.

Wal ker Digital comrercializes its products primarily
t hrough joint venture devel opnent and al so through |icensing
to third parties. Accordingly, we have an enornous stake in
the patent systemw th a strong review process which uses
hi gh quality patents.

MR. BARNETT: Thanks, Dean.

Next we have Mary U. Miusacchia. Mary is Counsel to
the President, Governnment Relations and Public Policy at
SAS. As Counsel to the President, Mary hel ps SAS fornul ate
and represent its public policy views to governnent officials
and handl es special projects for the president.

Previously, she worked eight years as General Counsel
for SAS coordinating |egal services for the conpany and its

mor e t han 30 subsi di ari es around the worl d. She has al so served
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10
previ ous tenures as a senior attorney for GITE South | ncorporated
and as Assistant Attorney General of the M ssouri Attorney
General's antitrust division.

Mary?

MS. MUSACCHI A: Thank you. | need to speak up
Founded in 1976, SAS is the |argest privately held software
conpany, with its world headquarters in Cary, North Carolina --
part of the RTP area. W have revenues in excess of $1
billion.

Qur core technol ogy was devel oped in the 1960s at NC
State University. W like to describe our conpany as one
t hat takes data and turns it into know edge which then can be
used to create business intelligence. W have a software
product that has been used, that is currently used, by nore
t han 90 percent of the Fortune 500 conpani es.

SAS has over 8,000 enpl oyees and over 202 offices
wor |l dwi de. Qur software is used by nmore than 38,000 businesses,
governnments, universities sites, and over 118 countries
around the worl d.

In the year 2000, SAS invested nore than 30 percent of
its income in research and devel opnent. SAS is proud of the
fact that it has only a 5 percent or |ess turnover rate in
its enpl oyee base in an industry that exceeds sonmewhere
bet ween 17 and 20 percent turnover rate.

We're routinely identified as one of the best places
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11
to work by groups such as Wbrking Mdthers and ot hers.

MR. BARNETT: Thanks, Mary.

Finally we have Tinmothy Casey. Tim Casey is a
partner from Fried, Frank, Harris, Shriver and Jacobson where
he's Chairman of the firms intellectual property and
t echnol ogy transacti ons departnent.

Prior to joining Fried, Frank, M. Casey was Chief
Technol ogy Counsel, Senior Vice President and Assi stant
Secretary of WorldCom 1Inc., where he headed all |ega
aspects of the worldw de technol ogy, intellectual property
operations of Worl dCom and Express MCl Communi cati on Cor ps.

He has also held tenures as Director of Intellectual
Property at Silicon Graphics, Incorporated, and as Divisional
Pat ent Counsel at Apple Conputer Corporation.

Ti nP

MR. CASEY: Thank you. That helps explain a little
bit as to probably why I'"mhere in that |'ve only recently
gone back into private practice after a long tinme of being
i n-house in the conputer software and tel econmuni cations
i ndustries, so hopefully I'Il bring somewhat of a perspective
froma nunmber of different industries into this discussion
t oday.

MR. BARNETT: Thanks, Tim

We' Il now begin with the presentations. Dean, would

you like to start?
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MR. ALDERUCCI: M. Chairman, nenbers and staff of
t he Federal Trade Conm ssion and officials of the Departnment
of Justice, Walker Digital, |ike countless other conpanies
and individual inventors, has experienced difficulties due to
i nadequat e PTO fundi ng.

We have consistently supported an increase in PTO
fundi ng because our business depends on a tinmely and quality
exam nati on of patent applications. Unfortunately,

i nadequat e fundi ng hi nders bot h.

Fi nancing for PTO operations has not kept up with
increases in patent filings, despite the fact that all of our
patent |aws, and in fact the very theory behind the patent
system are predicated upon an agency that exam nes patent
applications efficiently, accurately and in a tinmely manner.

During these hearings, a substantial portion of the
testinmony has referred, directly or indirectly, to PTO fee
di version, and to the resulting scope of patents issued in
the United States. Fee diversion is a real issue. Business
is paying for a better PTO and not getting it. Unlike FDA
fees, which have reduced exam nation tine frames, PTO
fees often go straight into the general treasury.

This may hel p bal ance the budget, but we all pay the
price when hundreds of mllions of dollars in PTO funding
fail to be spent for their intended use.

Sone testinony has al so been critical of the patent
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13
systemand its effect on industry, while other testinony has
i ndicated that the patent systemis essential to
conpetition. Sone testinony has been concl usory and
unsubst anti at ed, and sone has been acconpani ed by extensive
references and statistics.

To quote from Professor Lerner's testinony regarding
our patent system "the issues are conplex, and sonetimes
difficult to understand. Sinplistic clainms frequently cloud
t hese di scussions.”

| propose that nmuch of this testinony may be
reconcil ed, whether it conmes fromcritics or proponents, from
academ cs, practitioners, industry or organizations.

Both sides agree that the current adm nistration of

the patent law is not optimal. The proponents of the U S.

patent system have requested that the PTO be adequately funded.

The critics of the U S. patent system have denounced the
consequences of the PTO s shortcom ngs.

Specifically, the criticismregarding overly broad
patents, and the ensuing problenms that such patents create,
isironically largely a simlar condemation of the
i nadequat e resources of the PTO

So where does the debate diverge?

The differences between proponents and critics lie in
their tacit assunmptions regarding the PTO s shortcom ngs.

Proponents generally believe that the shortcom ngs are from
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14
i nadequat e fundi ng, and consequently nore fundi ng woul d
aneliorate conditions at the PTO

On the other hand, the critics tend to assunme that
the state of PTO operations is constant. For the critics,
past problens in the adm nistration of patent |aws serve as
an excuse to demand changes to those | aws, rather than
i nprove the adm ni stration probl ens.

To the best of ny know edge, the critics have rarely,
if ever, addressed whether their argunents would hold if the
PTO operated efficiently. It is interesting that the
criticisminvariably ignores what woul d happen if the PTO
were properly funded, managed and operated. In ny opinion
this represents an inexcusable gap in the policy analysis of
U.S. innovation and conpetitiveness.

Take the problem of overly broad patents. To the
extent that these may be issued, better resouces, properly
applied, would help elimnate the problem There's no
substitute, and far nore resources will help that. Critics
shoul d al so not ignore the fact that |egal reviews also
operate to deal with failures in the exam nation process.

| define an efficiently operating PTO as one which
woul d, for the vast mpjority of patent applications, find the
nost relevant prior art, render cogent decisions on
enabl ement and definiteness of clains, and issue high quality

patents in a tinmely manner.
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| note in passing that a nmere increase in funding,
wi t hout al so requiring substantial operational changes,
rarely results in significant inmprovenent of any
organi zation. It could be denonstrated that an efficient PTO
woul d cure the shortcom ngs denounced by critics. Then the
critics and proponents would presunmably agree to realize a
conmon goal -- inplementing this efficient PTO

However, | regret that | have never seen an enpirica
anal ysis of the conpetitive benefits of an efficient PTO, nor
any estimates of the cost to inplenment such a PTO, nor any
concl usi on regardi ng whet her the cost would outwei gh the
conpetitive benefits. | amfurthernore unaware of any
quantitative research that predicts the reaction of businesses
to such a new environnent. Regarding this |ack of enpirical
data, Judge M chel of the U.S. Court of Appeals for the Federal
Circuit has recently conplained that many of those who advocate
patent reforns offer no support for their clainms that there
are significant problens and that fundanmental reformis
needed.

It is reasonable to assume that as the quality of
patents increases and the tine to patent issuance decreases,
busi nesses woul d gradually but inevitably alter their
strategic behavior in a variety of ways. For exanple, not
only woul d business alter the amunt of resources devoted to

acquiring patents, but they would also tend to devote nore
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16
attention to how they acquire patents.

One woul d expect nore meticul ous patent drafting and
prosecution by busi nesses, for exanple. In other words, if
| ow quality patents were unlikely to issue fromthe
PTO, fewer business would even bother filing low quality
pat ent applications because to do so would be a waste of
their resources.

I n summary, those that condemm our patent system have
rarely enployed such a forward thinking analysis with
enpirical data. Perhaps this is because many critics lack a
t hor ough under standi ng of PTO operations, the patent | aws,
and Federal Circuit case | aw.

In conclusion, | would like to say that nost
proponents have advocated for a halt to the diversion of
funding to PTO. | propose that this should only be the first
step. The U. S. should spur conpetition in innovation by
significantly investing in its patent system Currently, the
patent system and thus conpetition in general, is penalized
by the diversion of funds.

We shoul d determ ne how best to inplenent and fund an
efficient PTO. This would satisfy many critics and
proponents ali ke and restore confidence to the patent system

Thank you.

MR. BARNETT: Thank you, Dean.

Next we'll hear from Ri chard Stall man.
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MR. STALLMAN: Many people assunme that it's sensible
to have a patent systemin software, and they question only
details, such as how many patents, which kinds, how broad and
so on.

This is, | believe, because there is an enoti onal
attachnment to the idea that a system such as the patent
system nust be a good thing, but in other areas, we're quite
capabl e of | ooking at a governnent program that was designed
to achieve a certain goal and questioning whether it does
achi eve that goal, whether it makes any sense at all.

Now, | am a software developer. | don't have nuch
background in other fields of industry, and |I don't have an
opi ni on about whether it's good or bad to have a patent
systemin fields such as pharmaceuticals or autonobile
manufacturing. | figure I'll |eave the discussion of those
guestions up to the people who know those fields, but | have

worked in the software field for a long tine. | was in the

software field when there were officially no software patents in

the U.S., and I've been in it since, and it's clear to nme that
software patents are just an obstacle to the devel opnent of
sof t war e.

It's not a matter of the precise details. Yes, if
you had a conmpetent PTO -- | wouldn't call it an efficient and
effective PTO-- there m ght be fewer stupid

patents, but it's not only the stupid patents. It's not only
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18
t he ones whose validity m ght be questionable that cause
obstructions to software devel opment. Even patents covering
ideas | would say are brilliant have caused trenmendous

obstruction in progress of software.

There is mat hematical research now. | can't show you
statistics. | don't spend ny tinme studying what the patent
system does. | spend nmy tinme trying to get software
devel oped, but | can tell you where to find mathemati cal

research showi ng how patents can obstruct progress in a field
where there's increnmental innovation. This can be found in
www. r esear choni nnovati on. or g/ pat ent s. pdf.

What | can tell you about nyself is ny experience
dealing with the patent system For instance, there was the
patented LZW Conpression algorithm | wouldn't say that was
trivial or obvious. It was patented not just once, but tw ce.
That is to say, two patents were issued for the sane
technique to two different people and owned by two different
conpani es. When this happened it made a free software
package call ed Conpress inpossible to use. That program had
been witten while the patent was pending, and the devel oper
had no i dea that he was stepping on to a |land m ne, but he
was.

So we sought sonmebody else to come up with another
al gorithmthat we could use for data conpression, and

sonebody canme forward to us. W were a week away from
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19
rel easi ng that program when by chance |I saw the New York
Times patent colum, and | didn't see that nore than once in
a year, and it happened to nention a new patent on data
conpr essi on.

| sent away for that patent. It turns out that
program had just stepped on a |and m ne, too, and I wouldn't
say that other algorithmwas trivial. | wouldn't say the
patent office made a m stake in that case. |It's one of the
exceptions where they didn't nmake a m stake, but nonet hel ess,
t hat program was destroyed.

And by the way, there are two patents for that
al gorithm al so, so we eventually found another al gorithm

whi ch we rel eased the program which is now wi dely used under

the names GZIP and WNZI P, but that was fine for progranms whose

j ob was data conpression.

At the sanme tinme, though, people had started using
the same conpression algorithmin the G F imge format. You
may have seen G F files in the Internet. The problemis
it's a de facto standard.

Wel |, of course people took this new al gorithm and
devel oped a format using this new algorithm which is patent
free, but society had so nuch inertia invested in use of G F
format that in ten years of trying, we have not been able to
get both the web sites and the web browser swi tched over to

this new formt.
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So even finding a better algorithm which supposedly
the patent systemis supposed to encourage people to do,
even if you find one, that may not help at all. And when
there are patents that cover a whole field such as the patent
on public key encryption, that can | ock up the whole field
of activity for decades.

Now, people have the naive idea if you develop a new

product, there will be one patent for it and you will "get
the patent"” and therefore the patent systemw || benefit you,
t he devel oper, of this innovative product.

In sonme fields maybe it's |ike that, or nore or |ess
i ke that, but fields vary trenmendously in how rmuch they are
like that. Software is at the opposite extrene.

If you |l ook at a word processor, you'll see maybe a
hundred features. WelIl, each of those features is sonething
that m ght, in principle, have been patented by sonebody
else. It mght be patented by someone else. A conbination
of two features m ght be patented by soneone.

And the result is if you want to devel op a word
processor, even if it has sonme innovative inprovenents,
you're at trenmendous risk of running into patents bel ongi ng
to others that may make it inpossible for you to develop the
program

St andards that you want to conply with may be covered

by patents. Even official standards nay be covered by patents,

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N o o b~ W N P

[ERN
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

21
whi ch may not matter nuch in other areas of industry where
products are made by factories and where you could buy a w dget
that inplenments a certain standard whose manufacturer |icensed
the patent, and all you have to do is use it.

It's not like that in software. These |icenses are
referred to as reasonabl e and nondi scrinm natory, both are
fal se. They discrin nate against free software that we
develop, and | think that's not reasonable. Many ot her
peopl e do too.

Peopl e are starting to object when standards
organi zati ons propose to adopt such standards. We are now in
danger of being unable to inplenent free operating systens
that will talk to a new generation of scuzzy disks because
t hose di sks do have the ability to talk directly over the
| nt er net .

And the protocol you have to use for the security to
make sure sonebody el se doesn't talk to your disk drive,
whi ch you woul dn't want, but it's covered by several
different patents belonging to different conpanies, and we're
afraid we won't be allowed to support that protocol at all in

free software.

Finally, |1 should say |I have a | ot nore exanples I
could site, but I don't have time now. | have had at | east
two patentable ideas in my life. | know this because they

wer e pat ented by ot hers afterwards. One of themis the probably
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wel I known British tel ecomconnecting to the machi ne through a
t el ephone |line and traversing hyperlink patent.

MR. BARNETT: Thank you. Finally, we're going to hear
from Mary Musacchi a.

MS. MUSACCHI A: Thank you. On behalf of SAS, |
commend t he Federal Trade Commi ssion and the Departnent of
Justice for seeking the views of the business community
t hrough these hearings and wel cone the opportunity to appear
today to present our perspective. M coments wll focus
exclusively on the controversy surroundi ng busi ness net hod
patents, or BMPs as they're comonly call ed.

SAS is concerned that the public perception of the
patent system has suffered with the introduction and rapid
growh of the filing and granting of business nethod
patents. Whether it is a patent on a Dutch auction, a one-
click shopping experience, or techniques to pictorially train
"cleaners of facilities,"” the public eye has been turned in
the direction, and the question asked, what is the value of a
patent system that grants nonopolies on such innovations?

The historical justification of patents, as set forth
in the Constitution, enpowers Congress to create a systemto
pronmote the progress of science and useful arts by securing
for alimted time to the inventors exclusive rights to their
respective di scoveri es.

I n exchange, the inventor nakes full disclosure of
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the invention. The econonm c theory of patents is that the
di scl osure of the innovation will stinulate conpetition and
further innovations. By virtue of disclosure, society is
invited to invent design-arounds and further technol ogical
advances are nade, augnmenting the storehouse of human
know edge.

I n industries such as manufacturing and el ectronics,
hi story proves that this is so. For every new mcrochip or
carburetor, the disclosure of the new invention spurs
conpetition to design inprovenents. It is also recognized
that in sone industries, such as pharmaceuticals, a financial
recovery incentive may be required because of the expense
associated with the original discovery. Society's value to
granting this |limted nonopoly thus nust be based upon either
a di sclosure that would encourage subsequent innovations or
encour age expenditures for discoveries by creating a
pl ausi bl e payback nechani sm

It has been in the | ast several years that the scope
of patent protection has been enlarged, resulting in a
dramatic increase in the nunber of patents, both filed and
i ssued. Certainly, not an insignificant portion of that
growth can be attributed to BMPs that have energed fromthe
use of the Internet by businesses. These hearings are
val uabl e because they will seek to look at the inpact of this

change on the econony and as a matter of public policy.
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Many busi ness met hod patents sinply take a comrerci al
brick and nortar business process and articulate it as an
| nternet or electronic application. Having mniml or no
physi cal conponent, business nethod techni ques cross the |ine
into abstractions, mere shadows of innovation. And while
mechani cal processes have been patented, BMPs are not in
keeping with the historical and publicly held belief that
patents have an innovative technical character.

For exanpl e, when an electronic device is patented,
the disclosure of the newcircuit in the text of the patent
is expected. Wth a business nethod, since the business is
already active in the marketpl ace, there's no incentive to
the filer to disclose within the patent.

I n many instances, the business process, by its very
nature, is already public. Mst typically, the underlying
technology that is used in the process, the actual |ines of
code, is not part of the patent filing. Wat is seen nobst
often is a broad, non-illum nating description of already
public techniques. Thus, wi thout information on the
techni cal mechanism the disclosure of a business nethod
patent fails to augnment public knowl edge. 1In effect, there
is no longer a quid pro quo, the creation of intellectual
property right and its protection in exchange for public
di scl osure.

I n the mar ket pl ace, business methods are devel oped
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not in a research |aboratory in a series of sequential
i nprovenents upon past technol ogy, as in the manufacturing
and el ectronics, nor in repeated breakthroughs, as in the
pharmaceuti cal industries, but in an arena of conpetition.
Iterative enmul ation, such as Internet advertising and
commerce, transferring brick and nortar techniques to the
| nternet or systematizing human processes and hunan
transactions, appears to be the focus of business nethod
changes.

A conpetitive marketpl ace between simlar or only
slightly different businesses is all that is truly necessary
to spur inprovenents, not the carrot of the nonopoly power.

I gnoring this quality of business nethods |eads to a failure
to achi eve the proper balance originally contenpl ated as part
of the patent system

Sone argue there is a need for patents, including
BMP's to prevent free riding. To the extent free riding acts
as a disincentive to innovation, this could be the basis for
a governnent granted nonopoly power. However, in the area of
busi ness processes, does this position really hold up?

Traditionally inproved busi ness nethods are their own
reward. They depend in strong neasure on the soci al
structure within a conpany utilizing them on conpensation
schemes, lines of reporting, supervising policies and other

busi ness factors, both internal and external. In addition,
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the first-nover advantage is a strong incentive, in many
cases ensuring adequate returns to conpensate for the cost of
the inmplenentation of the process. The governnment does not
need to intervene where the market works.

W live in a world that is growi ng increasingly
smaller. 1t's been the practice of the USPTO to work with
its counterparts in both Japan and Europe to harnoni ze the
patent |aws. W agree that harnonization is necessary, but
as harnoni zati on would apply to BMPs, the United States should
move toward t he European Patent Office and t he Japanese Pat ent
O fice approach, not the reverse. Neither the EPO nor the JPO
grant patents on business nethods per se. |Instead, the EPO
requires that an invention have an industrial application, and
the JPO requires an invention be industrially applicable.

Recently, the EPO evaluated its position on software
patents, business nethod patents and industrial application.
A proposed directive makes clear that the EPO stands on the
requi renments for patentability, and calls for the additional
requi renment that an invention have a technical contribution.
For exanple, the invention nust contribute to the state of
the art in the technical field concerned. Thus, a conputer
i mpl emented i nventioninwhichthecontributiontothe prior art
does not have a technical character would be considered
unpatentable. Last spring, the United Kingdom e-m nister,

Patricia Hewitt, announced her governnent's decision not to
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recogni ze busi ness nethod patents, stating, "Our key principle
is that patents should be for technol ogical innovations."”

The JPO requires that an invention be industrially
applicable, and further limted by the requirenent that
inventions liable to contravene public order, norality or
public health shall not be patented. These two requirenents
have resulted in the JPO refusing to grant patents for new
medi cal treatnents, nethods of typhoon control and business
met hods. According to the Japanese, the system zation of
exi sting human transactions would not be deened patentable
because it would be obvious to a person in the ordinary skil
in the art.

The industrial application requirenent in both the
EPO and JPO, along with their requirenment that patentable
i nventions have a technical character, limts the extent of
patent protection that nmay be received for inventions of an
econom ¢ nature, a BMP. By explicitly including industrial
application as a prerequisite to even entering the real m of
patentability, the possibility of protecting processes solely
i nvol vi ng econom c or personal utility, such as a nethod of
the training of a janitorial staff or the swinging a golf
club, is significantly reduced.

In a gl obal marketplace, business nethod patents may
al so introduce an artificial constraint on the conpetitive

process and shoul d be eval uated for possible inpact to the
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U.S. Econony. Query: [If the JPO and the EPO continue their
restricted approach to recogni zing BMPs, will patent seekers
flock to the United States to obtain a protected nonopoly,
constraining behaviors in the U S., while |eaving the rest of
t he gl obal marketplace free of inpedinents?

The dynani cs are probably too newto really know how
this will play out, but it's certainly worth consi deration and
study. If history provides a basis for judgnent, there's
little to suggest that the previous |ack of nonopoly protection
for business nethods, on any significant scale, hurt the growth
of U S. business fromthe tinme our Foundi ng Fathers authorized
Congress to create the patent system over two centuries ago.

Thr oughout the course of these hearings, numerous
suggesti ons have been nmade as regards BMPs. SAS has been a
proponent of full funding for the USPTO. This will help
i mprove the quality of the work, benefit those that use the
system and cease to be an indirect tax on inventors who have
contributed the nost to the U S. econony over the last two
years. However, full funding should not be considered a cure
to a fundanental flaw that exists by granting patents for
busi ness net hods.

It has been suggested that reducing the life of the
patents for BMPs to three years woul d be desirable. While
this would be an inprovenent on where we stand today, it

agai n does not address the underlying public policy issue.
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| f BMPs have been defined clearly enough, they can be defined
clearly enough not to be granted.

What ever action nmay be considered, it should be
conduci ve to harnoni zati on on a gl obal basis. There are no
borders, and careful consideration should be given to noving
towards the positions of the EPO and the JPO on this
subj ect .

| thank you for affording SAS the opportunity to
parti ci pate.

MR. BARNETT: Thank you, Mary.

Wth these ideas in mnd, | would |like to begin the
di scussion portion of the hearing. Let me start with just,
more or |ess, sonme rules of the game. If during the course of
di scussi on during the panel, you would Iike to contribute,
just take your naneplate and stand it on end |like this,
and that way we can call on everybody in turn, and nobody has
to waive their arms or anything along those |ines.

| think at that point then we should start. | m ght
go ahead and start by asking either Les or Nancy or Timif
t hey have any coments based upon what they' ve heard fromthe
various presentations? Since they elected not to give a
presentation in this case, if they had any particul ar
comments based on what's been sai d?

Sure, go ahead, Nancy.

MS. LINCK: | do have one general comment. There's
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been a | ot of discussion about inmproving the quality of

exam nation in

the Patent and Trademark Office, and | used to

be a huge proponent for doing so, but on reflection and

tal king to a nunber of fol ks who have testified earlier at

t hese heari ngs,

|'ve come to the conclusion that we're

getting a pretty good exam nation as it is.

The office is under tremendous pressure. There's a

huge turnover.

| don't know if it's a noney thing as nmuch as

just being able to get quality people and keeping quality

people. In an

age when the unenploynent rate is so | ow,

salaries are very lowin the PTO conpared to private

i ndustry. | know when | went to the PTO to becone solicitor, |

took a 50 percent cut in the salary, and one of the reasons |

went back was to go back to the salary | had when | went

t here.

G ven all those challenges, | think we actually get a

remar kabl y good exam nation, given that the office issues about

200, 000 patents each year. O the 200,000, 200 per year

roughly, rough

nunmbers, are put into litigation. Therefore,

the conclusion to be drawn is, of all the patents that are

exam ned and issued, very fewreally are extrenely val uabl e

patents, and so |I think the best solution in fact is to have

a better reexam nation system

The one we have right nowis very one-sided in that a

third-party or

chal l enger to a patent is really in a
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difficult situation if they try to go to the office and get a
patent reexam ned. There's pending |legislation -- HR 1856,
1886, and Senate Bill 1754 -- that would go a long way to fixing
t he reexam nati on system we have now. That way we could
focus funds on fixing bad patents that get through the
system -- and they do get through, it's inevitable -- rather
t han focusing so nmuch on trying to make every single patent that
the office exam nes a high quality patent. | just think it's
not really possible. W could hope for it, but | just don't
think it's possible.

MR. BARNETT: Thanks, Nancy. | think Tim had a
comment and then Les.

MR. CASEY: Yes. First, | have to clarify that |I'm
not here speaking on behalf of anybody. This is just on ny own,
so ny views don't represent any views of a particular client or
t hat necessarily of the firm just of nyself.

| would like to address a couple things that came up
as a result of the prepared presentations, and that
is Mary's comment about the disclosure function of
the patent system It is a good one, but in nmany ways, in
response to Richard's coments regardi ng software
patents, if you had an exanpl e where devel opnent was bei ng
done on a data conpression technol ogy, and you had a
di scl osure of that patent, then a ot of time wouldn't have

been wasted devel oping it, possibly because you woul d have
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had a di sclosure of that information.

t he pat

Now, if you never disclosed the information and al

ents or all the software were mmi ntai ned as source code

t hat wasn't being disclosed and object code which was made

avai l abl e to people, there's some question as to whether or

not you

t echnol

you wer
al r eady
fact th

there i

pat ents
have an
di sturb
only fi
di scl os

pat ent

woul d have a very adequate disclosure of the

ogy that was underlying that.

So part of your ability to be able to figure out that
e actually doing sonething that sonebody el se had
gotten a patent on was sonewhat dependent upon the

at the patent disclosed the technol ogy that was in

n the first place.

Part of the problemat that point in tinme was that
weren't published until they were issued. W now

18 nont h publication period, although it's sonmewhat
ed by the fact that we have -- is a patent application is
led in the U S. and sonebody opts out of the

ure system then it won't be disclosed until or if a

i ssues. But there is sonething to be said for earlier

publication, opinion application, so that people have an idea

of what

of talk
pat ents

You can

is comng along the |ine.

The other thing that's interesting is there's a | ot
about whether or not there's any benefit to software
or patents in any particular field that comes al ong.

go back 200 years, in fact, even before the
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devel opnent of the current patent systemin which states
i ssued their own patents, and | ook at sone of the disputes
that arose as a result of the fact that we didn't have a
federalized system And so you had a | ot of disputes between
different states issuing different patents to people on roughly
the same inventions. There's a big story about steanboats and
patents being issued on different steanmboat designs.

And in part, the federal systemrationalized that,

t aki ng common | aw perspective and putting it into a

common schenme that was utilized across the board. And that
had sone fairly significant benefits, but even back then
peopl e conpl ai ned about patents. They conpl ained they weren't
bei ng adequat el y exam ned, and in fact for a period of tinethey
weren't examned at all. They conplained they were inhibiting
the industry, yet we seenmed to have devel oped anyway.

In fact, ten years ago | was in a panel with Richard
where the PTO was having a nunber of hearings about software
patents. One of the panels was in San Jose, and his
argunment at the tinme was roughly the same as it is now, that
software patents are going to destroy the software industry.
But other than a few isol ated exanpl es where patents were
i ssued on stuff that perhaps they shouldn't have been issued
on, it's hard to see how the software industry has been
destroyed.

So you | eave sonme question as to whether or not the
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arguments that were made by the railroad industry or the
steel industry or any of a nunber of other industries along
the |ine about how depl orable the patent system was going to
be and all the problens it was going to cause, whether or not
it ever actually did.

And from nmy own perspective, |'ve had the opportunity
to sort of see both sides of that fence in that when | was
i n-house with Apple and Silicon G aphics, these were
enmergent players into the conputer industry, whether it was
t he personal conputer or the work station industry. And as
enmergi ng players, we had to face a | ot of other conpanies
t hat had been there | ong before us and had very well
establ i shed patent portfolios and for whom we had to
negoti ate licenses.

And that costs conpanies a significant amunt of nopney
and arguably that noney could have been used to fund other
research and devel opnent. It could have been used to do any
of a number of things. Could it have been returned to the
sharehol ders? Hard to say, but one thing it did cause
conpanies to do is get serious about attenpting to protect
its own technol ogy.

And nmuch of the way in which we went about doing that
was to file patents on software, and so Apple devel oped a | ot
of significant patents on software. SA also did the sane,

and many years later, both conpanies saw the benefits of that
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because back when Apple stock, back in 1987, was trading
roughly at just under $10 a share and the conpany was having
a very difficult time, it announced that it had entered into
an i nvestnment and patent cross |icensing agreenent with
M crosoft, causing the stock to junp up to over $13 per share
t he next day.

And if you go back and you | ook at a five-year table
of the stock, other than one dip in between, it's roughly
gone up since, until the recent industrial collapse. But you
can pinpoint this, going back to when that announcenent was
made, and what did that do?

It allowed themto get funding at a tinme when they
particularly needed it, and it gave them an opportunity to be
able to get a restart on where they had been. The sane thing
was roughly true with SG. |If you look at SG in COctober 22,
2001, it was trading at under a dollar a share. It also
announced a license agreenent with Mcrosoft, and some $65
mllion or so in revenues as a result of that license, and its
stock tripl edthe next day and has roughly conti nued to i ncrease
since then.

Now, it's still not high. [It's $4 and change | think,
but the fact is that it gave the conpany an opportunity to
ki nd of get back into the marketpl ace.

So it's hard to say would they have been in that

position if they had not gotten patents on this, and

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N o o b~ W N P

[ERN
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

36
M crosoft is one of these conpanies that it has been able to
i cense this technology out to, or would they have never been
in the sort of econom c position they were in at the tine
that they entered the |license had they never had to pay for
i censes fromother people in the first place and spent nopney
on a patent devel opnent progranf? 1t's inpossible to say.

But what you can do is you can | ook at the data
that's there. You can | ook at when these announcenents were
made, and you can track the progress fromthose particul ar
dates, and there is at |east sone evidence that there was a
benefit to it.

MR. BARNETT: Les, do you want to comment ?

MR. HART: | would like to comment on all the patents
com ng out of the patent office. At one end of the spectrum
to litigate a patent day, it's fairly conplex. You're
talking $2 million in |l egal fees, so at the far end of the
spectrum you would think, "Well, it's very dangerous and very
expensive to have obviously invalid patents out there."

But | et me suggest that from ny experience where |
have |icensed sem conductor patents for 20 years, both
i censing m ne and being the object of infringement clains by
ot hers, that reasonabl e busi ness peopl e negotiating patent
i censes are not going to run the risk of getting involved in
a $2 mllion per patent litigation.

If a patent was being asserted against me or |'m
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asserting it against soneone el se and soneone conmes up with
prior art, clearly if it anticipates those clainms, the basis
of one or two reasonabl e people wi thdraw those patents from
consideration. They' re dead. They know it, and no one is
going to risk a $2 mllion per patent litigation over that.

So there is a screening process that exists in the
real world that | have experienced that says, sure, sone
patents are going to slip by. 1've seen it where it appears
to be an i nmature exam ner who just m ssed sone cl asses that
he shoul d have searched in, but in my experience that hasn't
happened very often.

MR. BARNETT: Thanks. Richard, you had a comment?

MR. STALLMAN: Yes. | feel that you have
m srepresented what | said both in San Jose ten years ago and
what | said today. First of all, you' ve been very convincing
in arguing that owni ng patents has been beneficial for the
conpani es you've worked for. [|I'mnot surprised. | wouldn't
argue agai nst that, but you gave nme sonme advice in a rather
condescending way. |In order to give sonmeone advice, you
really should study the scenario first.

This program | was tal king about was witten about a
year after sonmeone saw an article in a journal, so even with
today's practice of sonetines publishing patent applications
after 18 nonths, he still would have been blindsided, and

the | ater programthat was destroyed, well, it wouldn't have
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hel ped us at all. W were getting ready to release it, and a
week before rel ease, we saw that a patent had just been
i ssued.

Now, there nmay be some other circunstances, it's
true, for theultimte GZI P program we | ooked at all the issued
patents. The devel oper studied them He studied themnot to
get any hints for what he could do but only to | earn what he
couldn't do, so the fact that a patent existed did not in any
way hel p him

It only hurt him It just showed him "Here are a
bunch of solutions you can't use, and you had to work harder
to get to the sane place that he would have been in with the
LZW al gorithm "™ and then finally, as | explained, even though
our algorithmworked a little bit better, we couldn't even
get people to switch to it because society's inertia.

Now, when a conpany is big enough, it can nmake
sonething a de facto standard just because it wants to. Look
at Mcrosoft, say with .net. Mcrosoft is saying they have
patents covering .net, and with their 30 or so billion
dol l ars, they have a |lot of resources to get people to switch
over, and if they get people to switch to a standard that we
are not even allowed to inplenent, then we're in big trouble.

| would like to ask you a question. Wen you talked
about these conpanies having to get |licenses, did they

include any cross |licenses? Did you license your patents to
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t hose conpanies as wel | ?

MR. CASEY: Most of the tinme that's the way they work
out, absent cross |icenses.

MR. STALLMAN: Right. What this shows is your patent
didn't even protect you fromthe big conpanies that n ght
have wanted to conpete with you

MR. CASEY: That's because there weren't very many at
the time. You cross licensed, but you didn't cross |icense
very nmuch. That gave you an inpetus to devel op nore, so you
weren't quite so one sided.

MR. STALLMAN: I'msure it gives an inpetus.

MR. BARNETT: We m ght step back for a nonent, and
one thing that we're interested in, | think, is the role that
patents play in a conpany's innovation decisions. |In other
wor ds, why are conpani es innovating and where does the
decision to patent fit in with all this?

| m ght open this up to the panel. That question is,
intuitively patents are arguably spurring innovation, but where
does it fit inwith the conpany's framework or the inventor's
framewor k? Does anyone have any
t houghts? Dean?

MR. ALDERUCCI: | would like to note that the
i nnovati on spurred by the patent systemis really two
conponents. One is the incentives that flow from

protecting your intellectual property, but the other, which is
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rarely tal ked about, | found is the ability of anyone to
review the public disclosures in issued patents or published
pat ent applications.

And to the extent that it's a patent and it's
expired, you're free to use anything that is clainmed or
di scl osed, obviously, and to the extent it's disclosed and not
claimed, you're also free to use that technol ogy as well.

"1l speak to ny original experience with this, which
was when | was an attorney in a lawfirm W had a client
t hat was very patent savvy, and this client would routinely
send nme or other attorneys to the files of patents related to
its relevant technology, and it would basically give us basic
problens to solve. It would say, "See what kind of disclosure
is relevant to solving this or that kind of problem"”

In this way the conpany basically had a | ot of free
research. They had to pay for the attorneys, and quite
frankly, know ng what | know now, they could have paid other
people to do just as good a job at a lower billing rate, but
there's really a trenmendous amount of information that is not

t aken advantage of by a lot of different people in industry.

Now, in my current position at Wal ker Digital, we do the

same thing. We review the disclosure of issued patents and
pendi ng patent applications. |It's been ny experience that
you can find disclosures relevant to certain technol ogy areas

in the mddle of a patent that on its face, by reading the
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title of the abstract, m ght not deal with that technol ogy

ar ea.

For example, | renenber a patent that dealt with a
vendi ng machine. |t was basically a very sinple vending
machine. In the nmddle of the patent, seem ngly out of

pl ace, was a very hel pful description of revenue nanagenent
technique. |f anyone who knows what revenue managenent
technique is, it's basically a way to alter your prices so you
can optim ze your profits.

It really wasn't expected in the m ddle of a patent
regardi ng a vendi ng machi ne which allowed the user to reach
in and take the food product thenselves, which was part of the
i nnovation. But ny point is, when you | ook at the disclosure
that the public patent system provides and you take advant age
of that disclosure, then you're nuch better off, and it tends
to increase your ability to innovate.

MR. BARNETT: Les, did you have a comment ?

MR. HART: I'Ill use Harris Corporation as an exanpl e
of innovation and the part that it plays in managenent of the
conpany. Harris got in to the sem conductor business in the
early '60s, |ike many ot her conpanies like Intel and many
ot hers, and once you started having sales, the first patented
conpany that would approach you would be Western Electric,
AT&T, Bell Laboratories, because they had the patent on the

transi stor.
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That started the process at Harris of, say, you
went from the point where you had no patents and you were
buil ding infringing product. You went fromthere, you
mgrated fromthere to the point of saying, "W better get
sone patents because the next time we have to deal with
Western Electric five years from now we better have sone
patents that hopefully are infringed by Western Electric."

From that point you mgrate even further, and if
you're really in a hurry to get patents, you m ght even
consi der buying them from other conpanies, and that's
happening with an increasing frequency today, not so nuch 25
or 30 years ago. But in the mgration path of innovation,
you're at the point now where you get patents for defensive
pur poses, to defend yourself from sonebody else with nore
patents who cones after you

Time marches on, and in the mgration of the
i mportance of innovation, nost of these conpanies in the
sem conductor industry are spending 12 to 15 percent annually
of their sales on R&D. You finally get to the point in the
m gration of this where instead of being defensive, your
accurmul ation of patents may put you in a position that you
can license them actively and get a return, nonetary return
so that you can use that noney to make further R&D
i nvest ment s.

It mgrates even further, and I think there are parts
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of conpanies |ike Harris that have been in all four of these
things. At the same time, that mgrates further, where your
decisions in the future on where you would invest in R&D

woul d be keyed on your ability to look at the world, the

patented world out there, and say, "Wiere is a place | could go

that isn't heavily patented?" or you could say, "This area is
heavily patented and | think I want to go in this direction,
but this conpany has those patents.”

You m ght nake a decision based on that, "Wy don't |
acquire that conmpany?" all of which | suggest is some very
conpetitive environnent. But conpani es do, whether they
realize it or not, go through those four stages. Not many
conpanies are in that fourth stage now, but conpanies are
m grating that way.

As an exanple, we acquire businesses, and we have
acqui red busi nesses where the conpany had no product, had no
sales. They had 85 or a hundred very bright electric
engi neers that had sonme pendi ng patent applications on sone
really inmportant stuff. W spent an awful | ot of noney and
what are we buying? W're just buying the patents and the
ongoi ng engi neering capability because there were no sal es.
They hadn't devel oped a product.

So i nnovation and patents | think are very inportant
to a high-tech conpany's decision on what they do.

MR. BARNETT: Mary?
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MS. MUSACCHI A: The question that you proposed was,
"How do your conpani es | ook at patents or innovation, how does
it inmpact your planning?" and for SAS it does not, and it
never has. W' ve historically had a process where we've gone as
hi gh as over 35 percent of our gross income going back into
R&D.

We' ve been around since 1976. Patents were not a
part of that calculation in terns of, "W are going to do this
devel opnent so we can obtain this patent.” It didn't inpact
t hose decisions. W actually have a very market driven
phi | osophy as to how we do our devel opnent.

We go to our users at annual neetings and we say,
"What is it that you want? What features do you need?" and we
actually will come back and take a look at it, prioritize it
and devel op our evolution based upon where we see the nmarket
will take us, not upon a view that if we go in this direction or
in that direction, we will be able to get a patent.

| think sone of the coments that you hear, and |
appreciate very nmuch, M. Hart, what you just said, because a
| ot of times, and what was said earlier, you see this original
devel opnent. In sone cases it conmes about in a defensive
basis. We didn't think we were going to, and | think I
understood you to say that for SG and Apple, they didn't
originally plan to patent, but all of a sudden they said,

"Gee, | better go get sone patents so that | can play with
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ot her people in this park."

That to nme doesn't say it's stinulating innovation,
which is what | think the framers were originally |ooking
for. That was just a sign of quid pro quo. Let's nove
forward, and if you don't get that, then you have to really
say, "ls the justification to strictly protecting ny
intellectual property, ny econom c well-being as an
i ndi vi dual conpany, was that the original purpose?”

| don't believe it was, and | think that's the danger

that we're falling into with sone of these things. If we
cannot go back -- this is where what | tried to suggest in
our paper -- we would really hope that sone real, solid,

scholarly work would be done to see, are we really creating
i nnovation in doing this? If we are not, then what is the
governnment doi ng by extending the patents into an area that
-- at least in the totality of time, it's been fairly recent,
| ast coupl e of years, | ast decade or two -- for SAS, it's not a
factor for us.

MR. BARNETT: Tinf

MR. CASEY: The inpact or relevance of innovation is
hi ghly industry dependent, so you have to | ook at which
particul ar industry you're tal king about at the tinme to
determ ne whether or not it's a determ nant. To say that
patents drive innovation is only partially true in that

i nnovati on, nore often than not, drives patents because you
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obviously can't file a patent on sonething until it's been
invented, so clearly the innovation has to cone first.

The only way in which patents primarily relate to the
| evel of innovation that a conpany may partake inis whereit's
driving people to have to devel op sonething different. So if
you |l ook at a particular industry where there's very little
di stingui shment between conpani es that are offering products in
t he personal conputer industry, for exanple, npost of the PCs
t hat are out on the marketplace, especially at the | ower end,
don't have a whol e | ot of innovation per se in thembecause you
can't afford to do a lot of innovation in a product that's
selling for under a thousand dollars.

So there isn't a lot of incentive in that particular
industry to create a | ot of newness because of market
factors, but not so because of whether or not you can get a
patent on it. |I'msure you can get patents on things that
are being incorporated into many of these devices, and |I'm
sure that Conpaq and Dell and HP, et cetera, are all getting
patents on as many little different things as they can.

But those aren't really patents on significant
i nnovati ons as nuch as they are just playing the gane, as Mary
mentioned earlier, but it's avery different thing when youtalk
about the pharmaceutical industry, for exanple, where a patent
is pretty much everything to whether or not a product is going

to have any significant economc return for the conpany.

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N o o b~ W N P

[ERN
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

47

We represent a | ot of investors. They' re naking
i nvestnents in pharmaceutical conpanies, and in doing due
diligence and trying to help those investors analyze what it
is they're getting into, nost of the tine the investnment
deci sion rests upon how strong a patent protection that they've
been able to devel op or the potential for that patent
protecti on based on pendi ng applications that the conpany's
been able to develop, and that alone is a primary determ nant
valuation in what kind of investnent they're going to make.

So if you throw that away, you throw the patent
system away. In that particular industry, and that industry
is not alone, but it's a good exanple, you question whether
or not anyone woul d be investing in these pharnmaceuti cal
conpani es and whet her or not they would actually be driving
t he new devel opnent of new drugs to cure other diseases
and ot her issues.

So you have to again | ook at what industry you're
tal ki ng about as to whether or not it makes any significant
difference. Les's suggestion that in sone cases this may drive
conpanies to actually make a purchase, often plays out quite
frequently.

We were representing General Sem conductor, which had a
hostile bid nade by Deutsche. They turned it down, and
Deut sche sued them for patent infringenent. The litigation

went on for a period of tine, the ultimte result of which
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was Deutsche increased its price to a point where Genera
decided it was worth doing the deal after all. They went ahead
with the nmerger, and there went the patent litigation.

So the patent litigation in that instance was a tool
t hat ended up being used nore by General than Deutsche because
Deutsche filed it, because it gave them an opportunity to help
to increase the price the shareholders were getting for the
conpany.

Does that really have anything to do with patents?

Not necessarily, it's just another tool in industry
mani pul ati on in corporate devel opnent.

MR. BARNETT: Nancy, | was wanting to hear your
comments on that, comng fromthe pharmaceutical industry as
well as PTO, but what are your thoughts in particular in
addition to any others, on the notion that different
industries are different froma patent perspective?

MS5. LINCK: | think they are different, but maybe nore
in their stage of evolution. | mean, Timis absolutely right.
For proprietary drug conpani es and even for generics, patents
are absolutely critical. W do not nove forward for
devel oping a drug for which we don't have patent protection
that is a given. W can't bring in investor funds.

As | explained earlier, that's critical to our
conpany right now. Unless we have a big patent estate, a

strong patent stake, we can't patent with big pharma unl ess
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we have a strong patent stake.

When | was the solicitor, | worked actually on the
sof tware gui delines, and we did a | ot of research on whet her
or not software should be patentable, and initially we took
the position that it shouldn't be. W wanted to take the

In Re Lowey case up to the Suprenme Court and see if we could

get the Suprene Court to reverse the Federal Circuit.

And it was actually sonmeone in the antitrust division
of the Departnment of Justice that convinced ne that software
shoul d be patentable, but if antitrust thinks software should
be patentable and the PTO thinks it shouldn't be, there's
sonet hing wong with this picture.

&oi ng back to the inportance to different
industries, | think it's absolutely clear today, but when we
were | ooking into whether or not we should patent software,

t he hope was that while the software industry was maki ng
little tiny steps advancing its art, perhaps by providi ng nore
meani ngf ul protection through patents rather than copyrights we
woul d see nore significant inventions being made in the

i ndustry.

And, frankly, once we started patenting software, I
haven't studied that issue, and | don't know whether that has
happened, but certainly that was one of our rationale for
nmovi ng forward.

| think also those who work in the intell ectual

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N o o b~ W N P

[ERN
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

50
property area, patents specifically, for the nost part
believe strongly that different technol ogy should not be
treated differently. They have not been treated differently
for several hundred years and our system continues to work
very wel |

And while there have been tines when there have been
guestions about patenting different technol ogies such as

life, the Chakrabarty case, we've noved forward wi t h sayi ng t hat

inventions in that field should be patentable. | think before

we change that, before we treat different technol ogies

differently, we shouldreally nove very slow y to make sure t hat

that's not going to negatively inpact the way our system works.

MR. BARNETT: Ri char d?

MR. STALLMAN: \What we've seen here is a
recommendation that there's no need for caution before you
i npose the patent systemon a field that hasn't had it
before, but there is a recommendati on for caution in not
maki ng that change.

Wiy in the world should all fields be treated alike?

It seens |ike sort of a religious assunption when you can easily

see that the relationshi p between patents and products i s very
di fferent betweendifferent fields, and that neans the effect of
havi ng patents is very different in different fields. Never
will the software field evolve to be |ike pharmaceutical s.

What it takes to devel op a pharmaceutical, to find a
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pharmaceutical that will work and then to test it is very,

very different fromwhat's involved in devel oping a program

Many drugs are pol ypeptides. They are proteins, essentially.

Do you know how many am no acids typically appear in a |arge

protein drawi ng or how nmany atoms woul d appear in a drug that

not a protein, an order of magnitude even?

| woul d guess thousands of am no acids or maybe

t housands of atons i

n sonething that is not a protein is the

limt of what humans can do. Now, this is because that field

is terribly hard. |

"m not saying that those people are not

smart. |'msaying that the field, what they have to do, is so

har d.

For us, what we have to do is nuch easier, so a

programw th a thousand conponents in it, a thousand

operators, that's trivial and you can wite that in a week.

Hard prograns have maybe mllions of operators in them You

m ght have 20 operators to choose from just as there's 20

am no aci ds you cou

d choose fromin a protein. So what this

shows is how different the jobs are that we have to do.

And then you get these fairly sinple designs that are

terribly hard to develop and test, and then you get a patent

on the whol e thing.

In software, if a patent covered a

single entire program it wouldn't cause any trouble, so

patents affect and relate to products very differently

in these two fields.

I think these are the obvi ous candi dat es
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for being treated differently.

MR. BARNETT: | night ask Dean and Mary, because
they're both in software related fields, what their thoughts
are, and then we mght go to a break after that.

MR. ALDERUCCI: | would like to clarify that software
is provided for the nore commonly assuned software that is
devel oped for PCs or services. There's also invented software.
There's software that goes into very low tech devices, and ||
gi ve one specific exanple.

Software is now used in cash registers. The industry
likes to call them point of sale termnals, but nost people
woul d probably call them cash registers. By devel opnent, | nean
the ability toreplicate a process that has been denonstratedto
wor k on, for exanple, a cash register m ght be very sinple. It
m ght be the case that once a given piece of software is proven
to work very well in an environnent, in a business environnent,
then it m ght be a very good business decision to copy it.

Now, it m ght also be true that even though this
software was very sinmple to develop, it was very difficult to
prove that it would work. Now, what | mean by work is that
it would actually have a net benefit to the business, that it
woul d, for exanple, increase the sales of whatever business
is running the software.

So you can see in a certain type of industry that

woul dn't be very open to innovation -- let's say it's an
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industry in a subsegnent of retail that's not very
open to innovation -- if you had to convince this business
that it was goingtointeract differently withits custoners in
order to increase a profit, the natural reactionis goingto be
rel uctance.

You m ght have to expend significant resources in
testing and prototyping to prove that this new interaction
with custonmers was actually going to be a benefit for the
i ndustry. You mght also have to significantly test it
across a variety of different retailers in that industry.

Only after you had successfully proven that the new
process was in that benefit, that it did increase sales and
profits for that industry, would it be a very viabl e business

option for othersinthe software field and particularly inthe

field of making software for cash registers to copy that system

t hat had al ready been proven, and perhaps it woul d t ake tens of
mllions of dollars to prove that it would work in this
particul ar industry.

This is the type of situation the patent systemis
designed to protect: the sinple innovation that can be
easily copied, but yet significant investnent goes into the
devel opnent of innovation.

Now, significant investnment doesn't necessarily go in
t he physical operation of how the process flows fromstart to

end in the interaction with the custonmer; the devel opnent is
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in the testing. The developnent is in the prototyping on
various industries, collecting the statistics, tweaking what
wor ks and doesn't work.

And 1'll note along these same |ines, Mary nade a
comment that business methods are not developed in a
sequential testing and research manner, and that's just
conpletely untrue, at least in the business segnents that
|"ve been involved in.

MR. BARNETT: Mary, |'m curious on your thoughts,
particularly fromthe standpoint of your comments earlier
about SAS' s approach to patenting, but also just in general.

MS. MUSACCHI A: | think that what |I've tried to do is
articulate, in the business nmethod arena what you begin to
see is really an effort by businesses to take events that are
al ready known in nost cases, process that for the nost part.
| think it's a phrase out of the Japanese phrase, it's the
human transaction that already exists, and you now
systematize it.

You put it in, and you make it electronic or you add
a piece of software to it, and now we have sonething that is
new. | think you can see it in a host of ways so from our
perspective, we don't see that that overall adds to the
collective effort in terns of addi ng new technol ogy, new
i nformation, new design. These things for the nost part for

t he busi ness nmethods already exist. So that is the point
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that I"'mtrying to direct it to

In terms of the | aboratory reference, the suggestion
there is that again in nost places people have studied the
mar ket pl ace in a | ot of these business nethods that |'m
di scussing, and they just |ook at what exists out there.

They see what is happening, whether it's in the financial
i ndustry, whether it's in the food service industry,
whatever, in the janitorial industry.

| still struggle with that one every tinme |'ve read
that patent, clainms and all, and | sit there and say, "Oh, |
could | ook at a human process and you've witten it up,
you've put it in the proper format, and now you have turned
it into a patent.”

We believe they not only do not add to innovation, they
can actually hanmper it. Nancy's comment that we need to | ook at
all areas, and you cannot di stinguish, | too get concerned as a
| awyer to say that we are going to take a system and pull one
group out, but I do not believe that we have to, and | think the
word that Richard used was "slavishly” follow ng this.

| do not believe that just because it is difficult, that
you do not question it and you do not turn around and say
possi bly that all areas are not the same, that you do have to
treat themdifferently. Tim you made that point as well.

So it's sonmething that needs to be done. It needs to

be | ooked at. Certainly there are other places in the world
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that feel you can do this and they are doing it right now, so

that is again where we cone back and say, "Take a | ook at what

is going on in Europe and Japan and ot her pl aces,
particularly as it relates to this category of patents and
let's nmove in that direction.”™ That's our fundanent al
position. That's where we believe it needs to go.

Finally, just one other point, an intell ectual
property right such as patent isn't like the right to
breathe. It isn't like the right to live. It is sonething
that is created by man in the Constitution. So when we talk

about protectingit, that i s sonething again where we're tal king

about protecting the original concept that was created by all of
us that sits in our Constitution, and we have evol ved.

Congress evolved it. The Courts have evolved it.
There is nothing wong with going back and taking a | ook and
sayi ng, "Was the original purpose still being served?" and |I'm

not a constitutional scholar, don't hold nyself out to be
one, but | certainly think it is again an issue that was
debated at the tinme. |It's debated now, and we don't believe
that we really are adhering to some of the original precepts
which is the quid pro quo for society.

VWhat do we get? Do we really spur innovation? 1Is it
sonet hing we need to protect?

MR. BARNETT: Just as a quick foll owup, would you

have the sanme thoughts with software patents that are
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arguably not business nmethod patents?

MS. MUSACCHI A: Sonme patents that are not business
met hod patents, SAS would take the position that we al so, had
we had our druthers, we would not have software patents.

That is water that has gone so far under the bridge of over

t he past nore than two decades. That is a discussion that we
think, while we would have loved for it to have happened and
for there never to have been software patents, we think
that's probably sonmething that cannot be reversed, whereas
busi ness nethods is one that is so newthe die is not so
irretrievably cast that it cannot be pulled back, and that's
why our comments are very heavily focused on the business

met hod ar ena.

MR. BARNETT: We might go with Dean, Richard and then
Ti m

MR. ALDERUCCI: I'll be very quick. | just want to
say, Mary, a |large part of what you just said was basically
busi ness systens that already exist in the public know edge
shoul d not be patented. | agree 100 percent.

| know for a fact that's why there's a Section 102
and Section 103 in the patent statute, but | also note that
the division or the way to categorize a business nethod is
not well defined. As far as | know |I've never seen a
definition put forth that basically says a busi ness nethod

invention is one which is a copy of something being done in
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exi stence, but nowit is in electronic form That is clearly
not patentable, and there's clearly a renedy.

"Il just nmention in passing, and I'll go to Richard
who has been waiting patiently, we, through our subsidiaries
and joint venture partners, have been on the receiving end of
overly broad patents. People have asserted certain patents
cover certain operations that we were perform ng or
contenpl ating performng, and it was a fairly straightforward
exercise for our research department to investigate the
rel evant prior art and therefore obviate any further
di scussion on the matter

Now, it does take a bit of research, and our average
is around -- last tinme we did an average was several nonths
ago -- 26 hours of priority search per patent, when you want
to be conpletely sure you're not going to infringe soneone's
patent. For exanple, when you' re presented with soneone
el se's patent, you do a little bit nore, but really in the
scheme of things it's not that nmuch to invest.

MS. MUSACCHI A: Richard, if you'll let me add one
t hi ng before we nove on to you. Again this is why we have
pushed so hard that we | ook over at, for exanple, what's
going on in Europe because -- nobody has had a
nmonopoly on brilliance, and I think all of us would agree --

Europe at | east has three tests they | ook at regarding your

patent. That invention, it has to have a technical field. You
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have to solve a technical problem get into a technical field,
enough to have technical features.

They do have criteria that they |l ook at that help you
get to the definition of what can be a business net hod
patent, something that they can use to help articul ate that.
So again it's why we continually urge because we believe in a
world without borders. For all practical purposes, in nost
busi ness, harnonization is inmportant.

Look at what they're doing in Europe. Look at those
conbi nations of criteria that they use, and then inplenment
that, take sone of that and put it together. You can do
the sanme thing in Japan, and at that point you have the three
| argest patenting bodies together: EPO, JPO, and USPTO, and
that's where we all need to nove.

And why force in these harnonization discussions --
why send our U. S. patent office representative over there and
constantly tell themto nove in the direction, nove in that
direction, cone to the U S. Wy not for once throw them a
carrot and go in their direction?

MR. BARNETT: Ri char d?

MR. STALLMAN: Many distinctions are nmade by | awyers
whi ch are not presented to you clear-cut. For instance,
there's a | aw against driving while intoxicated by al cohol.
There's no place you can draw the |ine between drunk and

sober. In fact, there's a continuum stretching fromcold
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sober to drunken unconscious, and there is absolutely no
pl ace to draw a line that's any better than any other, so an
arbitrary |line was drawn.

It's better than treating the two of them alike.
This idea that nmakes it seemhard is sonmething that people do
when they don't want the job to be done. They try to
di scourage fromtrying by making it seem i npossibly hard.

Now, Dean -- is it? -- presented us with one scenario

full of maybes: maybe this m ght happen, maybe that w |

happen, and the result m ght be an innovation in, say, point of

sale term nal s.

Well, I'"mnot sure we should pay nuch attention to a
scenario with so many maybes on it, but supposing it did
happen, the biggest part of their work woul d have been in
establishing relationships with custoners.

So this conpany which had invested so nuch effort in
establishing these relationships would get a very direct
benefit from doing so. They had an idea which probably took
a second, wote a program which m ght have taken a few weeks
or maybe even a few nonths, and then spent a | ot of resources
devel opi ng these rel ati onshi ps.

Wel I, then why shouldn't | be able to spend an equal
few weeks or few nonths and then try nyself to devel op such
relati onships with some custoners?

Now, there are two possibilities here. Either I'ma
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bi g established conpany, and |I've got a |ot of patents that |
made them cross |license ne anyway, in which case their patent
is not going to do any good against nme, or |I'm so newconer
and | haven't got a ghost of a chance of selling to those
conpani es unless |I've got sonme other big advantage.

VWhy shoul d the governnent create a secondary nonopoly
for themto pile on to their relationship that they built with
t hese custoners?

Anyway, this scenario may be a possi bl e one.

It could be one way in which society could devel op and put
into use such inprovenents in point of sale termnals, but
there's another way it can happen. Sonmebody who nakes poi nt
of sale termnals could put in the feature they think is
better and put that in their conpetition with other conpanies
t hat make such term nals, and then another conpany can see

t hat and say, "Well, gee I don't think that's quite so good, |
think I can do it better,"” and they could tweak it
differently.

Just because you can show a scenario whereby with a
patent system conpani es could take advantage of that, that
doesn't nean society needs it to create nonopolies in order
to get these things done at all. There are other ways that
things like that have happened in the past and can still
happen t oday.

MR. BARNETT: Tim and then Dean, and then we'll take
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a break.

MR. CASEY: | had two things | wanted to bring up.
One was that there is little value in conplexity per se in
many cases. Richard made a comrent earlier about nothing
woul d patent a conplete software program and he's right
because it's too conplex and in that conplexity, it becones
very easy to be able to get around it. So you don't try to
patent things that have too much conplexity because it's too
easy to avoid and therefore you really get no protection.

The result of that is that technol ogy focuses on
t he sinplest, and so does patent protection. You try to get a
patent on the sinplest, nost basic formof an invention as you
possi bly can, and in nmany ways technol ogy often tries to find
the sinplest way to be able to do sonething.

The question was asked earlier about the nolecul ar
wei ght of certain pharmaceutical drugs, and one of the things
phar maceuti cal conpanies attenpt to do is to devel op drugs
t hat have the | owest possible nol ecul ar wei ght because
they're easier for the body to process them and you have
greater efficacy.

In the sane sense, technology tries to be sinmplified
as well. If you ook at the user interface in any conputer
operating system you can devel op an incredibly wonderful and
horri bly conpl ex operating systemthat nobody will use. The

val uabl e ones are the ones nost sinple, and the sane way,
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the protection on those interfaces is going to be the
sinplest. That is then, the nore valuable it's going to be
because it's going to be utilized by other people.

You have to have sone |levels of conplexity, but where
the real value conmes in is where you create a sinple
interface between the human whose attenpting to interact with
t he technol ogy and the technol ogy itself.

The other thing that | wanted to touch on is | don't
think it's so easy to define what exactly is technol ogy.

What is a technical field? Were exactly did you have a
techni cal probl enf

" man electrical engineer by original training and
practice. | look at a | ot of patented inventions or things
people are interested in protecting, and | think it's very
difficult to be able to define exactly where the technol ogy
stops and sonething else starts.

It's perhaps |ike Richard's exanple of when you're

drunk or when you're sober. Although |I think there was sone

enpirical data of when you were inpaired or not inpaired. They

did test that a little bit, although nmaybe they made it
up. | don't know.

But | think drawing that |ine between where does
technol ogy start and stop is also very simlar. W would
have to do it on a guess, and whether or not that

guess is correct is hard to say.
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MR. BARNETT: Dean, and then we'll take a break.

MR. ALDERUCCI: I'Ill briefly comment. Mary has an
excel | ent suggestion regardi ng harnoni zati on between the
Europe and Japan, and |I'm a big proponent of harnonization
for other reasons, but | would note that there are several
recent court decisions in New York regardi ng what the
techni cal effect is.

There's an excel |l ent book by an associate of m ne
named nunber Keith Ferrisberg who is a European patent
attorney. He's witten a book of software patents in
Eur ope, and he has several exanples of that -- and if you'l
call himup, he'll be glad to give you nore -- but there are
several exanples of what a technical effect is and there are
a few recent ones that say a sufficient technical effect is,
for exanple, to increase user friendliness to increase profit
and sales. So |I think the Europeans are actually divergent to
nore of a U.S. viewpoint.

MR. BARNETT: |I'msorry, | thought you were
finished. Go ahead.

MR. ALDERUCCI: | wanted to say, Richard, "maybe" is
alawer's way of saying "I' mbound by confidentiality to say no
nore, at least for the time being," so ny "maybes" were
really based on sonething that was actually a product,
sonething that's actually been tested and sonmet hing that,

yes, tens of mllions of dollars were spent before it was
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finally accepted as sonething that has been sufficiently

tested to work for the industry in question, at which point a

copi er energed.

So I'Il also say that establishing custoner
relationships really wasn't what the testing was about. It
was testing whether or not sales increased overall. Custoner

relati on was something you couldn't test in that particul ar
circunstance. Custoners cane and went.

MR. STALLMAN: Bullshit.

MR. ALDERUCCI: It's not really bullshit.

MR. STALLMAN: You've m srepresented what | said to
attack it. | didn't say you were testing custoner
rel ati onships, but you were building themas a by-product.

(Di scussion off the record.)

MR. BARNETT: On that note why don't we take a
br eak.

(Break in the proceedings.)

MR. BARNETT: Ckay. We're back now. | think we're
going to try to shift gears for a nonment, and from some of
the testinony that we've had earlier, we tal ked about when
patents begin to infringe with one another. One thing |
think mght merit our discussion is what happens when they're
infringing each other and the inpacts that patent litigation
can have and the process that gets underway fromthere.

Nancy, you had nmentioned a reexam nation process, and
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| think I would like to hear your thoughts on reexam nation
versus litigation and why reexani nation isn't used nore.

MS. LINCK: Thank you. Obviously for a small conpany
like mne, litigation is really not an option, so that's one
reason why |I'm stressing the inportance of a strong
reexan nati on system

The system that presently is in place, at |east the
inter partes system began as |legislation back in 1990 or so
t hat would have, in fact, provided us with a systemthat would
have been useful to address bad patents rather than
litigate.

It provided for a right of appeal to the Federal
Circuit for patent challengers or third parties, and it al so
did not have the estoppel provision that ultinmtely ended up
in the legislation that now kicks in the mnute that a
third-party files a reexam nation. That third-party cannot
| ater raise issues that either were raised or could have been
rai sed during reexamnationlater inlitigationif that partyis
sued. That patent, of course, if it makes it through reexam
it's not strengthened legally, but in fact, in the eyes of the
jury or the eyes of the Court, if it's been through the process
twice, it's considered to be a stronger patent.

So once a third-party goes into reexam they need the
right to be able to take that reexamall the way up to the

Federal Circuit and out of the Patent and Tradenmark Of fi ce,
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and they need the ability to be able to raise issues |ater on
in a court action, if they don't ever get into Federal Court.
| think it's fair that once a third-party takes a reexaminto
Federal Court, then they should be estopped fromraising
i ssues that they raised or could have raised.

Ri ght now, there is |legislation pending, as |
nmenti oned, that would provide third parties with the right to
appeal to the Federal Circuit. The estoppel provisions that
kick in the mnute reexamis filed would not be corrected by
t he pending | egislation, and | would urge the FTC and DQJ to
support the pending legislation that would fix reexam but
al so to urge Congress to fix the estoppel provision.

There's al so another problemwth the reexamas it is

today. VWhen | was a solicitor, a case cane down, | n Re Portola

Packagi ng, where the court said that any patent that

was before the patent office as prior art during the first
exam nation could not be relied upon during reexam nation,
that there was a presunption that, in fact, the office did its
j ob and consi dered every single piece of prior art, not only
al one, but in conmbination with every other piece of prior art
t hat had been cited during original reexam nation, and that

is just not realistic. The office is very limted on its

time to exam ne patent applications. Otentinmes there wll

be hundreds of references cited.

The present pending |egislation would fix that
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probl em but would |egislatively overrule Portola Packaging,

and therefore the art that was in the file during original
exam nation could be considered during reexam And | think
that's extrenmely inportant because oftentines that's the best
prior art that can be cited against a patent, and the office
frankly just cannot consider it in the detail in which the
court said it could at the tine.

So I"'ma real big advocate for reexam It's been
suggested that an opposition system woul d be another solution
or an alternative solution an opposition system such as
what's used in objective. | don't knowif that is a good
one, but | don't think it's an alternative to reexam

Reexamis an alternative, a fast alternative to
litigation. Oppositions go on for years and years and years
so even if we decide to go forward with an opposition system
we need to fix reexam nation as an alternative to litigation
particularly for small conpanies, but | think big conpanies
woul d al so use it.

MR. BARNETT: Tinf

MR. CASEY: Yes, | would like to address the reexam
i ssue because |I've had to deal with it quite a few tines, and
it's been a real inpedinent to an effective alternative solution
to litigation.

One of the comments you often hear is even an invalid

patent is worth a mllion dollars because that's pretty nuch
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what it's going to cost you to defend yourself against it, so
there is a real cost to having invalid patents out there in
that if sonmeone is actually asserting them and they bother to
file litigation, then you have to go ahead and deal with that.

It would be wonderful if we had an effective
reexamn nation process that provided you with an alternative
to having litigated agai nst these patents, and | think sone
of the solutions that Nancy's nentioned would go a | ong way
in getting us there, but I'"mstill not sure that it's enough,
and there's a nunber of reasons for that.

One is, | don't know that the system even, as
proposed, necessarily encourages people who have art to cone
forward with it, and I'll give you an exanple. Years ago

when we had the pure ex parte system W instituted a

reexam nati on where we had |like nine different references

that we felt were all good references against the patent. But
we didn't want to conme forward with all of them at one tine
because if you throwthemall into it and the Patent O fice

| ooks at it and they go ahead and i ssue the patent over

t hose, over the prior art that you nade avail able, then

your chances of ever being able to present any different
arguments in litigation related to that prior art pretty nuch
go out the wi ndow because you've got a presunption then that
the patent office considered that art and decided that the

subj ect matter was patentabl e anyway.
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So we filed a reexam nation with three of the
references. Because it was an inter partes, and we
had no right to object to the argunents that were made by the
patent owners, we then had to wait until the office issues
its response to our first filing. At which point we filed a
new reexam nation with the next three pieces of art so that
we had an opportunity to respond to what was said in the
first case.

So that was the system where luckily we had a | ot of

art and ultimately the patent got knocked out. In fact, we

did this three times, but if you only have two references, then

you may have to go forward with both of those in order to be
able to have what seens |ike a nore fair process.

It's inportant to recognize why the process isn't
necessarily fair because the ownership of the patent, in
respondi ng to the reexam nation issuance by the patent
office, can make a | ot of different argunents. Mbst of
the time what they do is go in, slightly nodify the patent
claims to respond to the reexam nation, narrow them-- and it
sonewhat turns out to be a fairly insignificant way to maybe
get around the art -- and they end up with actually stronger
claims com ng out of the reexam nation than they had going
into it, because now they've improved how the clains read on
t echnol ogy that other people are utilizing.

They' ve renoved prior art as reference, and as a
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result, they have a patent that's even easier for themto be
able to litigate, so you don't inprove the situation at all.
You only nake it worse. Making it an inter partes
proceedi ng where the party that's filed it has at |east the
opportunity to argue their case other than the one-tinme shot
when they file their reexam nation application would be a
long step in fixing that, as would be the appeal process
because the practice had been in the past at |east to assign
t he sane exam ner to the questi on of whet her or not to reexam ne
pat ent .

Well, the exam ner has somewhat of an enbedded
interest in not having been wong in the first place. The
patent office has gotten away from doing that, and | think
t hat was a great idea but | think there still could be a speci al
unit that's designed to just deal with these reexam nations that
can change fromtechnologists in different parts of the office
and who don't have any interest at all in seeing that you have
a very appropriate reexanm nation process that people can
actually have faith in, which is going to result in a good
out cone.

| think the estoppel issue, though, still sort of plays
into this. Do you really put all your art forward because
once you've nmade your argunment, you're estopped from being
able to utilize it later? So | think it still somewhat

encour ages people from necessarily nmaking the conmplete
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argument that they could make because of the opportunity that
they would lose it if they then | ose the reexam nation and
they ever need to rely on that |ater on.

| think perhaps one of the last things would be -- I'm
not quite sure how you would do this -- stop the process of
al l owi ng sonmeone to be able to nmodify their claims during the
reexam nation process. | think you have to go into the
reexam nation with the clains that you have, and that's it.

If you want to then subsequently file a rei ssue answer of
your patent and seek to have the clainms nodified according to
t hat process, then maybe that would be appropriate, but |
don't think that should be a way in which you respond to the
rejection that's been presented by the panel.

MR. BARNETT: Les, what were your thoughts on this?

MR. HART: M thoughts were simlar to Tims. 10 or
15 years ago, we were in a patent litigation as a defendant
under about half a dozen patents, and we were at a crossroads
inthis litigation. Do we file for reexam nations under all
six of them because we felt we had found a |l ot of prior art
that would invalidate these patents?

On bal ance, we did go ahead and do that but we were
relying a lot nore on summary judgnent notions in the
litigation for invalidating these patents than we were at
that time because it was ex parte. We just knew that the

patent attorney was going to find a way to argue away his
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prior art and come out with a patent that seem ngly was nore
valid than it was when it went in, and fortunately the case
was settl ed

Sunmary judgnment notions were never ruled on, but
notwi t hstanding litigation being nore expensive than
reexam nation, we were having a lot nmore faith in the ex
parte proceeding in the litigation by way of summary
judgnments notions than we were in reexan nations.

MR. BARNETT: Nancy?

MS. LINCK: | wanted to make one comment on what Tim
said which I think he well stated the ex parte reexam and
inter partes, if we could have a systemthat's being
proposed. On the estoppel issue, if a party is worried about
est oppel, of course they could always stop at the Board of
Appeals. If the party felt that if estoppel doesn't kick in
until that point and a party felt they didn't have a good
chance before the Federal Circuit based on the record before
the Patent and Trademark Office, they could stop at that
poi nt and estoppel would not be an issue.

MR. BARNETT: Ri char d?

MR. STALLMAN: The phenonenon of a patent becom ng
nore dangerous after reexam nation is sonething |'ve been
worried about too, and it calls to m nd a phenonenon |'ve seen
that as the context of activity changes, then what you have

is that basically the sane idea would take a different form
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in some details today fromwhat it would have taken say 15
years ago.

For instance, today many peopl e devel op web based
interfaces to do various jobs talking to a server. Client
servers in the 1980s progranms, where there was a specific
client devel oped along with a specific server and they were
meant to talk to each other, and sonebody -- there nay be a
patent today on doing sonething in a web based interface, and
you might find prior art, which whether it's prior art
either is a question.

But you m ght have found an exanpl e of doing the same
j ob, communicating the sanme kind of information through a
client server program and this is the kind of situation
where it's possible to patent today's incarnation of the sane
i dea because of the | ow standards of interpreting the term
unobvi ous.

And this is the kind of case where that danger would
be very real. |f sonebody had a patent which covered the
client server inplenentation and you found such a thing
docunented fromthe 1980s, he would then rewite the claimso
that they only cover the web based interface, which is what
people really want to do today, and because the context is
bei ng shaken up constantly by other changes, you can expect
this phenonmenon to al ways conti nue.

But | have a question; this is not a rhetorical
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gquestion |like many of the others |I've asked. |'m wonderi ng,
if you change to having a reexam nation where both parties
are present, would that in and of itself reduce the danger
that the patent holder would sinply rewite the clains to
stand up and gerrymander the clainms, basically, or would you
need ot her changes in the systemto prevent that?

MR. CASEY: That's why |'m proposing that you woul d
need additi onal changes because right now, they have the
ability to go in and amend the clains here in the process in
order to defend any argunent presented.

MS. LINCK: You have to have a basis in the
specification so if it's something that's newy devel oped
li ke the web based server that you were speaking of, they
couldn't just add that to the clainms unless it's supported by
the specification witten ten years earlier.

MR. STALLMAN:  We're m scommunicating. | am i mging
a patent issued in the 1990s, when there already were web
based applications and that would have covered both, and the
scenario is that the defendants dig up prior art which
i nvol ves a client server application prior art fromthe
1980s, not that it's a patent fromthe 1980s.

MR. CASEY: Just to address that issue, | think it's
an open question as to whether or not you can do that. The
Federal Circuit just came out with a new case, Johnson &
Johnston, and they dealt with the issue. Even if you've
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disclosed it in the specification but you didn't wite clains
to cover it, you' re now going to be barred from being able to
go back and reclaimthe material that was discl osed.

|"mnot quite sure whether it's even a great result.

MS. LINCK: That's a doctrine of equival ents case.

MR. CASEY: Right, you're not going to be able to
argue through the doctrine of equivalents that you have a
right to that material, but would you be able to go back? And
they said in part of it that your solution is to go and seek
a reissue of the patented claimmaterial that you hadn't
previously claimed. But if that's barred by doctrine of
equi val ents, then there's got to be some question as to
whet her or not it's really appropriate to go back and cl aim
stuff through the rei ssue process when people out in the
public thought it was part of the disclosed material in the
first place.

So you're still going to have a |lot of uncertainty
related to what soneone can cover in the specification |ong
after the fact.

MR. BARNETT: Nancy?

MS. LINCK: As far as going back and recapturing the
mat eri al by reissue, you certainly cannot broaden your clains
after two years in any way that woul d capture sonething that
woul d not have been captured under the broader clainms, so |
think that's part of --

For The Record, Inc.

Wal dorf, Maryl and
(301) 870- 8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R
g A W N B O © 0O N O O M W N KL O

77

MR. CASEY: Right, but you can narrow it any tine.

MS. LINCK: You can narrow the clainms, yes.

MR. CASEY: It doesn't take a lot to narrow the
claim It may be one word.

MS. LINCK: [If you narrow clainms, then the original
al l eged infringer was already ensnared by the original --

MR. CASEY.: See that's ny point, and I'm kind of
following along with Richard, not necessarily. |If you had a
client server and a web based disclosure in the
specification, but you didn't claimthe web based one, you
only claimed the client server one, what's to stop you from
subsequently going back and claimng the web based one in a
narrow fashi on.

MR. STALLMAN: No, we're actually tal king about two
di fferent scenarios which nmay both be relevant scenarios to
di scuss, but we should separate the discussion so that we
have an intelligible discussion of both.

The scenario | had in mnd was a claimthat covered
both the web based inplenmentation that people would want to
use today and a client server inplenentation such as people
woul d have used in the 1980s. |In other words, if it were a
claimthat didn't tal k about web based or client server, but
just said what data was bei ng exchanged and what job was being
done by exchanging this data, and then you find that there was
prior art fromthe 1980s, which happens to have been a client
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server type inplenmentation, they could then narrow their claim
to gerrymander it around that prior art, soit's not a matter of
br oadeni ng in any sense of the word.

It's a matter of making it imrune, basically
wi t hdrawi ng from whatever little islands the actual prior art
happens to be in, so that they can defend everything el se. And
because of the constant change in surrounding
t echnol ogi cal context, you can just be sure that what people
actually want to do today is different from what they
actually wanted to do in the 1980s, which neans that
narrowing to withdraw fromthe specific prior art of the
1980s i s al ways possible while still having what people want
to do today.

Al ways i s an exaggeration -- very, very often. Once in
awhile there's a living fossil.

MR. BARNETT: Dean?

MR. ALDERUCCI: | nerely want to nake sure
understand -- for my own edification |I want to understand
your exanple -- so are you saying that the clains that woul d

cover both web and client server enbodi nents, that was a
valid claim and it was supported by the original
specification that was filed in the '90s or it's invalid?

MR. STALLMAN: I'Ill not sure which sense of valid. It's
invalid because you then find prior art fromthe 1980s, so in
that sense if | ooked at on its own wi thout the possibility of
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narrowing it would be invalid.

MR. ALDERUCCI: But the portion of it as it were --
not that you can have partially valid and partially invalid
claims, but the portion of it that was web based was not in
the prior art, is that part of the exanple?

MR. STALLMAN: Well, if you believe that that's
really a separate idea, if your threshold for what
constitutes an invention is that low that just using a web
based comruni cati on techni que instead of a specially witten
client server programwould really nake an invention, indeed
by that | ow standard the web based one woul d be an
i nventi on.

Now, | don't think that's true. | think that's a
foolish way to |l ook at it, but as |long as the patent system
| ooks at it that way, you will have this phenonenon that by
narrowing the claimto just the particular details of the way
people would do it that would be nost useful to do it in
today's context, they can get a valid claimenerging to
replace the invalid one.

MR. ALDERUCCI: | see. The claimwas directed to --
one enbodi nent was clearly invalid because it was not new and
because it was obvi ous.

MR. STALLMAN: | would say it should be obvious from
the previous one, but in fact the way the patent system seens

to judge the issue of obviousness, their threshold is very,
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very low. You have a phenonenon where prior art becones |ike
American soldiers in Vietnam They cover the ground that
they stand on, but they don't project their force to any
di stance because the distance to which they project their
force is neasured by the threshold of unobvi ousness when t hat
is very low. Essentially whatever exanples you find fromthe
past make no difference at all.

MR. BARNETT: We night step back a nmonment, and one
thing |"'minterested in, in lieu of a reexamsystem | guess
when in doubt, litigation is the only other option. |I'm
interested to ask, Les, we've heard testinony at |least in the
sem conductor industry and you had nentioned earlier this
noti on of an escal ati ng nunber and nore and nore people are
patenting and conceivably that |eads to cross |icensing
situations, but I'"'mcurious if you can let us know sort of
the math that goes on, or conpare and contrast litigation
deci si ons when you're dealing with a conpetitor or participant
in the market who has a patent in litigation versus a patent
hol der who is not a participant in the market?

|"mcurious if there's a difference there or if you
have any thoughts on that. Could you pass the m crophone
over to Les, please?

MR. HART: First of all, in my experience, probably if

you're trying to license your patents, | would say 80 percent of

the tinme you're going to cone to an am cable resolution of this
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with the party that you' re negotiating wth.

So we're dealing with the other 20 percent where your
choi ces are about three or about two. You can forget it; go
away mad, but go away; or exercise the only other option you
have and that is to go into court. O those 20 percent, in
my experience, probably 80 percent of the 20 percent settle
very quickly after the litigation has started.

It m ght start some discovery, but in the cases | have
seen, very few cases seemto go through trial, verdict and
j udgnent .

So for the vast mpjority of the cases of sem conductor
cross licenses negotiated as part of the settlenent, you get
a far better result because a judgnent in a patent litigation
only is dealing with past damages. And whether or not you're
going to get an injunction going forward or settling the
whol e thing on the cross license basis covers the future,
covers both sides' patents.

It covers the issues of the patents you're going to
get on inventions in the next period of the term which
typically in our industry has been five years. So settling
these things is a lot better than litigating, but when you do
litigation, the settlenent is a |lot better than what you
woul d get with a judgnent because it's far nore all
i ncl usive.

MR. BARNETT: | mght ask a followup. | guess in
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sone of the prior testinony, we heard concern that with the
i ncreasi ng frequency of patenting inthe sem conductor industry,
there is a situation with a | ot nore patent hol ders who aren't
interestedincross |licensing and are nore, for | ack of a better
term strictly rent seeking, and if you noticed, is that an
increasing trend and if so, what your thoughts were?

MR. HART: Yes. Just give ne a little nore
clarification. It was not clear to ne exactly what you're
getting at. Rent seekers are new entrants in to the field
t hat do not have a patent position?

MR. BARNETT: Rent seekers being someone who does
have a patent but who is not a participant or not an entrant
into
the market and so they're not interested necessarily in a
cross license and nore just a return on the patent.

MR. HART: Well, in a sense, there are conpanies in
the sem conductor field that have been both from the sense
t hey' ve been rent seekers. And even Harris Corporation has
been that in the sense that we acquired a | arge patent
portfolio from General Electric in 1988, and they had all of
RCA' s sem conductor patents, and we found a | arge nunber of
t hose patents were infringed by sem conductor nenory, and
Harris did not make nmenori es.

So in that sense we were rent seekers, but | would
say, so what? W own the patents. What, in fact, we did was
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to license them and the noney we got fromthat, we invested
in the R&D that we otherwi se couldn't afford to do in the
business line that we wanted to be in.

MR. BARNETT: Tinf
MR. CASEY: Going back to one thing that we haven't
addressed, andit seenstorelatetothis, arguably patents have

caused this to happen in the nmarketplace in the first place, and

in the context of licensing, if you at |east start with the
prem se that patents exist at least in certain industries -- |I'm
not going to get into that argument -- and will continue to

exist in those industries for some period of time, and the
unl i kelihood that we're sinply going to get rid of them then
you have a couple of scenarios that you can foll ow

One is when soneone asserts a patent against you,
what do you do? Well, you can hope it goes away. Sonetines
t hat works. You can seek to license it, either through a
cross license or through the paynent of noney or through the
trading of services. | think that factor gets underl ooked
a lot, that everyone assunes that every patent asserted
results in someone having to pay noney for it and that's
often not the case. They trade things. |'ve traded all sorts
of things in patent |icense agreenents that weren't noney per
se, but that enabled the conpany that I was working with to
enter into amarket that it wasn't in, to devel op those product
lines that it didn't have, all by virtue of being able to
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utilize the patents as | everage. That enabled us to be able to
get sonmeone to pay attention to us who may not have ot herw se
wanted to do so.

And in sone cases, where the opposing party is soneone
who has a |l arge portfolio of patents, you can get a freedomto
operate. And that gets underlooked in terns of the val ue that
that brings forward in many cases because a | ot of conpani es,
because of the existence of these patents, spend a |ot of time
and a | ot of resources trying to avoid infringing on somebody
el se's patented technol ogy.

And many tinmes that tinme and resource is wasted
effort that could be better spent if they had a license to
t he patents that that conpany has and no | onger had to worry
about whether or not they were infringing and could in fact
actively seek to utilize them |In a nunber of cases where
we' ve entered into patent |icenses that ended up costing us nmuch
| ess than we ever thought that they would, when we analyzed it
from a danmage perspective -- what's the potential risk we have
here? -- and we found we were able to get a |license for pennies
on the dol | ar, conpared to what we t hought the ri sk was, that we
then had the freedomto be able to utilize the patented
t echnol ogy.

And we woul d go through, |ook at the portfolio, and
figure out what groups in the conpany m ght be able to make
use of it. We make those patents available to them and say,
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"Use this stuff, go through here and see anything you want,
and you're now free to utilize it," and that's actually had
sone very positive benefits in terms of the product changes
and i nnovations that the conpany has been able to cone
forward as a result of that.

The other thing is, patents will also pronpt people to
seek a way around them and | think that's very inportant to
remenmber as one -- what | always thought, whether or not it
really was is hard to say -- notive behind the patent
systemin the first place.

| f soneone has a patent on something, you can either
pay themfor it, stop using it or find a way around it, and
per haps the nost significant way in which patents pronote
i nnovation is the fact that sonmetinmes they force people to find
a way around it. Well, how do they find around it? They have
to invent sonething else. They have to cone up with sonething
new t hat enables themto avoid that.

It may be a very small change, but in other cases it
may be something that's quite significant. So you have to | ook
at that aspect of what are patents adding and |I think that's
fairly substantially significant.

MR. BARNETT: Les and then Richard? .

MR. HART: On the notion of designing around patents,
there's an added danger in doing that versus paying what it
takes to get a license. And that is, if you're going to design
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around, you better do it well because if you are in
litigation and you don't have a good | egal opinion that the
course you did take did avoid the patent or if you don't have a
good | egal opinion that says you don't need a |icense, as you
all know, you're faced with the prospect of being unlawfully
i nfringing.

And | bet in cases |like that, there's an in-house
counsel during the course of the year, you can get -- |'m
sure Timknows this too -- you can get a very |arge nunber of
charges of infringenent from people that are out there. |
just think of coll ege professors being one of the nore
typi cal exanples where you'll get a letter saying, "This
patent we think you're using" and the business you're in, you
get a lot of them To send every one of those out to an
out side counsel to get an opinion that you're not infringing
a valid claimcan be very, very expensive.

So you rely on in-house counsel to do a prelimnary
check to see whether or not you have a problem or not. And
again, if you're in litigation, you're relying on in-house
counsel's opinion that you' ve done it well enough to avoid
a unlawful infringenment.

So there's a root exanple of why you may be very well
off just taking a |license and getting the free use, or
thereafter the increnental free use, of all of these patents
rather than just trying to avoid it and run that risk of
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wi || ful ness.

MR. BARNETT: Ri chard?

MR. STALLMAN: | have a comment about |icensing and a
conmment about avoi di ng patents. The discussion of |icensing
often takes for granted sonething which nmay be true in nost
i ndustries -- in nost fields |I should say because calling them
industries is making the sane m stake -- nanely, the assunption
t hat everything is being done by various nore or |ess |arge
busi nesses that have to set up factories and can have
negoti ati ons about patent |licenses on the side because
conpared with the cost of all the rest of what they have to
do, that's just a small fraction.

And many fields are like that -- certainly
phar maceuti cal s, maki ng sem conductors, as far as | know
are like that -- but software is not like that. Software
doesn't have to be devel oped by | arge conpani es.

In fact, it doesn't have to be devel oped by conpanies
at all. 1In the free software novenent, we have devel oped
| arge prograns, often with zero funding, by volunteers, in sone
cases thousands of volunteers. Sonetinmes we get funding to
pay sone people to work on parts of the programafter it's
goi ng.

For us it's a conpletely different situation.
appreciate that a conpany would want to get the freedomto
use the ideas that have been patented by sonme other conpany.
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| think they should have that freedom | would |ike to have
that freedomtoo, but I can't get it the way they do.

| think we should all have that freedom because there
shoul d be no patents in the software field -- that would sol ve
the problemclearly. And for everybody to argue that the
patent systemis good -- |ike getting sone patents, you could
get a cross license, and then you can get free to use the
i deas that have been restricted by patents -- is basically
trying so solve the problemyou' re creating.

Now, with regard to avoiding a patent, it's true that
one of the nom nal ideas of the patent systemis that it
encourages people to invent a new better way of doing
sonet hing so they can bypass sonet hi ng soneone el se
patented. This doesn't always work. 1've heard that there
was zero progress in electric lighting for 17 years after the
invention of the first |ight bulbs.

The reason was that Edison had no interest in trying
to invent a better one, and neither did anybody el se. They
woul dn't have been able to get perm ssion to make their
better |ight bul bs because Edi son's patent was broad enough
that it would have covered it anyway.

Now, in sonme cases even a rather narrow patent is
hopel ess to invent around. | gave you one exanpl e already,
LZW Yes, we found another conpression algorithmthat's even
better, and we can't get society to shift to use the better

For The Record, Inc.

Wal dorf, Maryl and
(301) 870- 8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R
g A W N B O © 0O N O O M W N KL O

89
conpression algorithminstead of LZWfor their imges. That's
not the only exanple. There's an Apple patent covering font
hinting in true type fonts.

Now, we m ght be able to cone up with another way of
doing font hinting, but it would do us no good, so the result
is in our conmmunity we can't have good | ooking fonts. To
redevel op all those fonts would be a gigantic job.

Little by little that may be what we have to do, but
sinply devel oping a better technique to do the job that this
patent covers a way of doing wouldn't help us at all. You have
to | ook at the effects of patents in the structure of the feed
to see what they're really doing.

If Mcrosoft has patents on aspects of .NET, then
first of all we mght find a better way of doing it, but if
that isn't 100 percent conpatible with the applications users
wite for .NET, it won't do us any good at all. It m ght
be technologically superior. Hell, there m ght be things that
we al ready knowt hat are technol ogi cal |l y superior that everybody
knows aren't patented. It still won't do any good at providi ng
users a practical alternative to Mcrosoft.

MR. BARNETT: Thanks, Richard. At this point | think
we're getting close in tine.

| m ght open the floor for any closing comments, but
one | think | aminterested in in the context of that and
per haps conbi ne them or whatnot, is we talked a | ot about the
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i npacts of patents on innovation, and |I'mcurious if anyone
has any thoughts on sort of the flipside of that, how
conpetition affects innovation.

MR. ALDERUCCI: I'll comrent that Richard apparently
has st andards whi ch are technol ogically inferior, but are still
entrenched intheindustry, andit's not because of their patent
position that it's so entrenched. |It's presunably because of
their market position. 1Is that true?

MR. STALLMAN: Well, yes, that's true. They get it
entrenched. They can make it. They can entrench it because
of their market position, and then they use the patents to
prevent us from doi ng any effective conpetition to it.

MS. MUSACCHI A: | want to add sonething on the LZW
because | think one of the things with conpression algorithns
is that there's a huge debate in the software field about
that particular patent. | always find it very interesting
that Richard is citing it because there are a nunber of
conpanies and literature about conpression algorithns.

And so sone peopl e have argued, and you can read it
inthe literature -- have argued that the LZW patent and
conpression actually snuck up on sonebody because they were
of f using conpression algorithms that they had thensel ves
created, but because of the way it was witten and drawn it
was al so a sonmewhat not broad.

And |'"mout of nmy depth of field a little bit, but
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there were people that were concerned about whether or not
they did or did not infringe such a patent because you coul d
go into the literature and find frominnunerable places
di scussion in actual fornmula on a conpression algorithm

And so that is one of those cases where there was
quite a bit of debate and probably still remains so. The
ot her issue, in terns of Richard' s coment, that people didn't
nmove for sonme societal reason, a |ot of times conpression
algorithns are very, very deep in product so it's not nerely
a matter of saying we're trying to persuade sonebody to
change. A lot of times it's very difficult to make a change
once sonething is already enmbedded in a piece of technol ogy,
enbedded deep in a product, so this is sonething else to be
recogni zed.

On a closing coment basis, the only thing I wanted
to say is that again going back to the position that we have
been advocati ng about Europe, and | very nmuch appreciate
Dean's comment, the European systemis one where while the
EPO wi || go ahead and grant the patents, the cases that the
gentl eman may have been referencing were possible
interpretations by the various countries because the
enf orcenent is done by the individual nations within the
Eur opean Uni on.

The European Uni on, though, has within the |ast six
nont hs come in order and said in their push within the union
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itself to get nore harnonization and bring all the countries
inline so sone of the judicial interpretations where you my
have found an individual country or court in a country comng in
one direction or going in another, if you read sone of the
public statements, and there's been articles inthe Wall Street
Journal recently on this very point.

The Europeans take it on the chin fromthe U S.
conpani es as they come to us and conpl ain about the fact that
we are going to have stricter standards. And that is the
direction that at |east the European Uni on Conmi ssion is
t al ki ng about pushi ng when they harnoni ze even in their
judicial settings within the European union.

Again | appreciate very much when you have cases
where you're going to find courts in sonme of the countries
going in different directions but that's not where the actual
uni on i s going.

And so the last point | wanted to make is ny
summary coment. This is an industry where there are a | arge
nunber of small significant inventors. |'mon the Board of
Directors in NCEITA, North Carolina Electric and Information
Technol ogy Association. They did a study in North Carolina --
just call NCEITA, they'll give it to you -- and they found in
North Carolina we have in excess, | think, of 4,000 small high
tech conmpanies in the information technology field of which
| ess than 10 percent have nore than 15 enpl oyees.
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Wel'l, when you begin to think about it, that neans
there are an awful | ot of conpanies out there that are com ng
out of the University of North Carolina in Charlotte, people
that are being spun off out of University of North Carolina
at NC State, NC state canpuses.

These conpanies are small, and yet they're
i nnovative. They are the ones that are creating a | ot of new
technology. So | would recomrend anybody, again if you want
to see where sone of the small conpanies are, | ook at the
| ocal trade associations that exist within those states and
start asking them how many menbers do they have? How many of
t hose conpanies are small? What are their sizes? And then ask
what their business is? How many of them are devel opi ng
technology in the security field? How many of them are
devel opi ng technol ogy of one type or another? And | think you
will find a lot of interesting information. They're not
going to be litigating. They may not even be patenting
because they can't afford it.

They can't get the attorneys' opinions because they
don't have the noney. They're still |ooking for angel funds
and VC funding, the idea of finding the noney to do the
other, but this is where that innovative heart is com ng
from

And again as you |look at it, please go out in the
field to some of these small technol ogy trade associ ations
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and see who is out there and what they're actually doing as
opposed to what sone of the |arger people who can afford to
send nme up here for a couple days are doing.

Thank you.

MR. BARNETT: Tinf

MR. CASEY: |It's an interesting thought. The patents
are a formof conpetition in and anongst thenselves. W
often ook at patents in terms of howit's affecting
conpetition in other areas, but clearly just based on what
you' ve heard today, there's any of a number of people out
there who are conpeting solely on the basis of patents, and
that is the conpetition, and in fact that is the industry.

So sonetines | think we view patents in the context of
the industries in which they are around, but they are a formof
conpetition anongst people in industries or in technol ogy nuch
t he same way as conpani es conpete for enployees or capital or
custoners or any of a nunber of other things.

And in ternms of barriers of entry into that
particular field, a barrier of entry into being able to conpete
in the patent field is significantly less than it is in many
other areas. In fact an inventor can wite their own patent
application.

The patent office provides directions and will help
pro se applicants in trying to put together a patent
application without utilizing an attorney, although it's not
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necessarily always the greatest idea. Especially if you
thi nk you have sonething that's very val uabl e, you m ght want
to get sone professional help, but there is the ability to be
able to do that.

The price is relatively low if you go about it that
way. But even if you use an attorney, your fees nmay range
from $10, 000 to $30,000 to get an application on file and
prosecute it through the patent office, which is significantly
|l ess than the billions of dollars that it m ght cost you to
build your own seni conductor fab, so certainly the barrier to
entry in that market is quite a bit different.

And in fact, there's nothing stopping anybody from
patenting anything that they may devel op and entering the
mar ket whenever they want to. You may not be able to build
t he market, but you can certainly build things having to do
wi th sem conductors and have a patent on it and actually have
a say in the marketplace as a result of that that you may not
ot herw se have as an individual.

MR. BARNETT: Thanks, Tim

Ri chard?

MR. STALLMAN: | don't know whether to cry or |augh
at the idea that people can conpete using patents. |It's
true, of course, once you have patents you'll get people
conpeting just to get patents, and they will have a say in
t he market pl ace and a negative kind of say, so | can't
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di spute any of the facts that you've just said. Whether this
is a good thing for society, though, is a different question.

Now, it may not matter so nmuch with regard to making
sem conductors. You say it costs a |arge anmount of noney to
set up a fab line, and those that have that enough noney can
afford to deal with the patent system For themit's a side
i ssue.

But for a ot of us, free software devel opers don't
spend ten thousand dollars and if we had to, it would be
crippling. That's the thing that gives free software its
strength. It doesn't take any | abor, just their |abor.
That's what makes it possible for us to develop a spectrum of
software that covers the whole range of things people want to
do and do it so well

So we are in danger of being crushed. If it costs as
much to develop a software package as it does to build a fab
line, the situation would be very different.

MR. BARNETT: Thanks, Richard.

Nancy?

MS. LINCK: In the drug industry we have essentially
two kinds of conpetitors. W have other proprietary drug
conpani es, and then we have the generic drug conpanies. And
with respect to the proprietary drug conpanies, we try very
hard to devel op our drugs so that they don't fall within the
claims of another conpetitor. But in fact, if we have strong
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patent protection for our drug, developing a drug to cure a
di sease is such a difficult process that our primary focus is
novi ng that drug forward, and we will find a way to market
t hat drug.

| don't know of any drugs that have been devel oped
that would treat diseases that have been kept off the market
by a conpetitor's patents. Maybe that's because |'ve only
been in the drug business for three and a half years, but I
t hi nk drug conpani es work together to make sure that drugs that
can hel p people get on the market.

Wth respect to generic drug conpanies, they are
growing rapidly and taking over nmore and nore of the
phar maceutical sector, and | believe the average life of a
patent once you get approval for a drug is about 11
years, not the full term of the patent.

So we try very hard during the drug devel opnment
process to get followon, | believe you call them sequenti al
or followon patents to the fornulations or to the dosages or
to different indications, in an attenpt to get nore of our
patent |ife before the generic can copy what we've done and nove
qui ckly into the market.

And | think there's been sonme criticismof that
practice, but in fact that practice is absolutely necessary
for a drug conpany to recoup the investnent which | believe
now, again for one comrercial product, is $802 mllion
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Wi th

Thank you.
MR. BARNETT: We'll finish with Les.
MR. HART: Regardi ng patents and conpetition
bet ween bi g conpani es and smal| conpanies, the small conpany

that would get a patent on its innovations early on has a

t renendous amount of | everage agai nst

on, if that high gear becones part of
t echnol ogy.

The big conpanies really fear
because the IBMs and the Mdtoralas --
that an early patented invention that

smal | conpany that

| arge conpani es | ater
t he mai nstream of
t hose smal | conpani es
and those conpani es know

is really good by a

becones part of the industry because of

their exposed sales -- they are really at a trenendous

di sadvantage to the small conpanies,
advant ageous for those snall
on that innovative work,
a trenendous anount of econom c power
conpani es.

MR. BARNETT: Well, |
hearing for today. |
for com ng and dock this. Thank you.
(Time noted: 12:10 p.m)

So it
conpani es to get

and if they're successful,

really can be
early patents
t hey have

vis-a-vis the big

t hi nk that concl udes our

would like to really thank our enters
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